
Arizona Association of REALTORS®
Mastering the Residential Resale Transaction

Contract Course

Instructor Manual

[image: image1.jpg]RCRMS

CERTIFIED
RISK MANAGEMENT
SPECIALIST




Table of Contents

Course Introduction
3

Unit 1, Segment 1: General Requirements and Terms
5

Unit 1, Segment 2: Electronic Transactions
10

Unit 2, Segment 1: Buyer Attachment and Property Section
14
Unit 2, Segment 2: Financing Section
22
Unit 2, Segment 3: Title and Escrow Section
29
Unit 2, Segment 4: Disclosures Section
32
Unit 2, Segment 5: Warranties Section
37
Unit 2, Segment 6: Due Diligence Section
40
Unit 2, Segment 7: Remedies Section
48
Unit 2, Segment 8: Additional Terms and Conditions Section
52
Unit 2, Segment 9: Seller Acceptance Section
56
Unit 3, Segment 1: Domestic Water Well Addendum (DWWA) and Domestic Water Well/Water Use Addendum to SPDS (DWW SPDS)
59
Unit 3, Segment 2: Disclosure of Buyer Agency and Seller Waiver and Confirmation 
Form (DBA)
60
Unit 3, Segment 3: Buyer Contingency Addendum
61
Unit 3, Segment 4: Additional Clause Addendum, Other AAR Forms and Addenda,
Uniform Special Durable Power of Attorney Form
64
Unit 3, Segment 5: Buyer Advisory
69
****************************************************************************************************

Appendix









 
      70
Residential Resale Purchase Contract   






      72
Other Related Forms 




 

                  83 – 172
Loan Estimate & Closing Disclosure Samples
     



               173
THE OPINIONS EXPRESSED IN THESE MATERIALS AND IN THE ORAL PRESENTATIONS ARE NOT NECESSARILY THOSE OF THE ARIZONA ASSOCIATION OF REALTORS®
THIS INFORMATION IS PROVIDED FOR DISCUSSION PURPOSES ONLY AND NOT AS DEFINITIVE LEGAL ADVICE. NEITHER THE SPEAKERS NOR THE MATERIALS PROVIDED PURPORT TO BE GIVING LEGAL ADVICE AND SHOULD NOT BE RELIED UPON FOR THAT PURPOSE. YOU SHOULD NOT ACT UPON THIS INFORMATION WITHOUT SEEKING INDEPENDENT LEGAL COUNSEL.
Copyright © 2008

Arizona Association of REALTORS®
All Rights Reserved

Course Introduction

This course is a detailed look at the framework that makes up real property contracts, AAR’s Residential Resale Real Estate Purchase Contract (“Resale Contract”) as well as related forms and addenda often used in connection with the Resale Contract. This course allows students to master the complexities of the residential resale transaction from offer to closing, including drafting the Resale Contract and related addenda to effectively reduce risk for the parties, salespersons and brokers involved. Large sections of the text in this course were taken directly from chapters 6, 7, and 8 from the book, Arizona Real Estate: A Professional’s Guide to Law and Practice by K. Michelle Lind, CEO to the Arizona Association of REALTORS®.

Course Learning Objectives

Upon completion of this course, students will be able to:

· Describe the framework of real property contracts.

· Properly complete the Resale Contract.

· Explain the risks associated with the various sections of the Resale Contract.

· Describe the function of the forms and addenda commonly used in connection with the Resale Contract.

· Utilize the provisions of the Resale Contract to avoid situations that can increase risk and liability for consumers, salespersons and brokers alike.
Instructor note:

All notes regarding timing for each unit and segment are suggested based on previous presentation of this class. You will need to adjust accordingly for regular breaks and lunch breaks. 
AAR asks that you break every hour instead of once in the morning and once in the afternoon

Unit 1:

Real Property Contracts

Unit 1, Segment 1: General Requirements and Terms

Timing for Unit 1 – 150 minutes

Timing for Unit 1/Segment 1 – 55 minutes

What are the risks of failure to adhere to general contract law?

· Invalid or unenforceable contract

· Ambiguous terms

· Disputes

· Poor advice to clients

Real Property Contracts: Terms and Requirements

1. Statute of Frauds

· A contract for the sale of real property has to be signed to be enforceable. 

· When? Any time it is changed or modified in any way
2. Spouses

· Both spouses have to sign everything  for sale of community property.  If property is sole and separate property of a spouse or a spouse is disclaiming interest, then don’t need both signatures.
· Contracts are only enforceable against the signing parties

3. Offer

· Expresses a willingness to enter into an agreement  

· If you accept what I’m offering, we’ve created a contract.
· When can an offer be withdrawn?  Before it has been accepted
4. Acceptance

· Agreeing to what’s offered, including any terms and conditions 

· What if you want to change something about an offer?  
5. Consideration

· Necessary to a valid contract
· Generally refers to the benefit received by each party, may be money or a “promise for a promise”
6. Sufficient Specificity

· Contracts must be clear and contain all material terms.

· Critical provisions must be specified and agreed upon.
7. Parties

· Be specific about the identities of the parties.

· Required:
· Legal age (over 18)
· Competent at contract execution
· NOT required:
· Literacy 
· English proficiency
· ***If either of these factors are an issue, the party would be expected to either have the contract read to them or secure a translator
8. Assignee vs. Nominee

· Contracts for sale of real property are generally assignable unless provided otherwise.

· Assignment of the contract to another doesn’t necessarily relieve the buyer of their legal obligation
· Generally used to imply a transfer of legal rights provided by the contract
9. Property Description

· Property must be specifically identified.

· Legal description is ideal, street address is usually sufficient.
· When dealing with vacant land, the property should ideally be identified on the ground (i.e. by a survey) as well as in the contract.
10. Fixtures and Personal Property

· Any items to be conveyed with the real property should be specified in the contract.

· Fixture: something once considered personal property that’s now affixed to the real property 
· Examples: solar panels, satellite dishes, wall mounted TV brackets, ceiling fan
NOTE:  if solar panels are leased, they don’t convey unless buyer assumes lease, sellers pay off the lease, etc.
· Personal property isn’t part of a transaction unless specified in the contract
· Examples: appliances, light fixtures
11. Purchase Price

· Terms of payment and amount of purchase price are essential elements of the contract.

· Be specific about all financing contingencies, earnest money, down payment, etc.
12. Close of Escrow

· A specific date is not required but should be specified.
· If a specific date isn’t listed, a reasonable time is implied.
· AAR contracts contain a “time is of the essence clause.”
· When time for performance is material, failure of one party to meet the deadline date allows the other party to terminate.
Best Practice:  provide an exact date – can always change.  Do not use “on or before”

13. Other Terms

· Whenever standard terms are modified, or additional terms and/or conditions are added, be specific.

· Ambiguous contract terms are interpreted by a court by trying to determine the parties’ intent.
· Avoid short-cuts and write out exactly what the party intends.

14. Contingencies

· A contingency requires a certain act to be completed before the parties are obligated to perform their contractual obligations.
· These must be drafted precisely because they’re frequently the subject of disputes.

· At a minimum, the following should be specified:

· Terms of contingency
· Exact time in which it must be fulfilled
· Rights and obligations of the parties if it’s not fulfilled
· Important considerations:

· What’s the contingency?
· For whose benefit?
· When must it be satisfied?
· How is it satisfied?
· What happens if it’s not satisfied?
· Common examples: financing, property condition, condition of title, buyer closing the sale of an existing property
· What’s the risk here?  Example:
15. Boilerplate

· Boilerplate refers to the pre-printed contract forms used in many transactions.

· When handwritten provisions are inconsistent with what’s pre-printed, the handwritten provisions will prevail.

NOTES:

Unit 1, Segment 2: Electronic Transactions

Timing for Unit 1/Segment 2 – 40 minutes
What’s the risk in failing to understand the law pertaining to electronic transactions?

· Invalid or unenforceable contract
· Unintended contract formation or contract modification
Opening Pre-Check

1. The statutory authority for creating a contract via a computer is created by 

a. The Code of Ethics

b. The Arizona Association of REALTORS®

c. ADRE

d. The Electronic Transactions Act  *
2. True or False – Without written consent, it’s impossible to determine whether parties have agreed to conduct a transaction electronically.

False – this could be determined by the context and circumstances, including the conduct of the parties.
3. True or False – In an electronic transaction, a signature must actually be the name of the person.

False – it can be a symbol representing a signature.
4. When information, offer acceptances, contracts, or anything else must be delivered electronically, it’s considered to be received as long as it can be:

a. read

b. opened 

c. saved

d. printed or saved **
5. True or False – A contract sent electronically is considered received when the file is opened.

False – as long as it’s retrievable and in a usable format, it doesn’t actually have to be opened to be considered “received”

6. The requirements for an electronic signature are that it’s

a. unique to the user and verifiable

b. verifiable and under the sole control of the user

c. linked to a record that’s been unchanged since the signature

d. all the above  **
e. none of the above, there are no requirements for an electronic signature

7. True or False – The requirement for electronically delivering a contract is that the sender’s computer saves a record of the sent document(s).

False –requirements are that the sent material is 

1) Correctly addressed, 

2) In a receivable format, and 

3) Enters an outside computer system (other than the sender’s).

Electronic Transactions

Requirements:

1. The parties must agree to conduct the transaction via computer – this may be determined from the context and circumstances, including the parties’ conduct.

2. The electronic signature must be attributable to the person (the signature could be a symbol if the intent is for that symbol to represent the party’s signature.)

3. Delivery:

· Correctly addressed
· Receivable format
· Enters an outside computer system
4. Receipt:

· Retrievable
· Usable format
· **As long as these two requirements are met, the file doesn’t actually have to be “opened” to be considered received.
5. Secure Transactions

· It’s presumable the record/contract hasn’t been altered since securely sent.
· Signature must be secure – 4 requirements:
1) Unique

2) Verifiable

3) Under the sole control of the user

4) Linked to an unchanged record

6. Errors: The ETA acknowledges that mistakes happen; the nature of the error will govern its effect.

Unit 2:

The AAR Residential Resale Contract

Unit 2, Segment 1: Buyer Attachment and Property Section

Timing for Unit 2 – 410 minutes total (includes day 1 & 2)

Timing for Unit 2/Segment 1 – 75 minutes

What risks is the Buyer Attachment intended to avoid?

· That the buyer won’t read or understand the contract

· That the buyer will assert that their broker didn’t tell them what the contract said.

Buyer Attachment

Items addressed:

1. Importance of reading the contract

2. Seller’s Property Disclosure Statement (SPDS)

3. Inspections Section

4. Property Insurance

5. Financing

6. Title Commitment

7. CC&Rs and other governing documents

8. Final Walkthrough

9. Where to obtain further information

Property Section 

What risks are associated with the Property Section?

· Failure to join or bind all property owners, resulting in inability to transfer property – no specific performance

· Failure to properly identify the property – a mutual mistake

· Failure to provide sufficient time for COE

· Failure to include all required addenda – can lead to disputes/ambiguity

· Failure to include or exclude any personal property – can lead to disputed ambiguity

#1 Risk-reducing activity: always be as specific as possible!!!!
Identities of the Parties

The first items in the Property Section are the names of the buyer(s) and seller(s).  

· Every party must be identified. If the parties are spouses or if the property is being bought or sold jointly by more than one individual, each person’s name must be included.

· If the buyer’s broker doesn’t know the seller’s name, you can check “as identified in section 9c,” the acceptance section.

Property Description
Identify the property as specifically as possible, including the full legal description, and the tax map number, if available.

Agreement to Buy and Sell
Correctly identify the price and any applicable monetary considerations, including earnest money to be paid by the buyer.

Notes/Questions:

Close of Escrow

How is the Close of Escrow defined?

When the deed is recorded at the appropriate county recorder’s office.

Close of Escrow vs. Consummation

Consummation is defined as the time that a consumer becomes contractually obligated to the lender on the loan, i.e. – execution of the promissory note and deed of trust. Consummation is not the same as close of escrow, which the Residential Resale Real Estate Purchase Contract defines as the time when the deed is recorded at the appropriate county recorder’s office. 
What is required here?

All terms and conditions have to be met and all documents and funds have to be delivered to the escrow company in sufficient time to allow closing on the COE date.

What is sufficient time?

Generally, documents need to be delivered 3 days before COE date, although the funds may not be delivered until the actual day of closing.

What are the buyer’s and the seller’s responsibilities here? 

Buyer:

Maintain timely communication with their lender and respond promptly to any requests for information
Seller:

Comply with any requests for documents and required forms
Can the COE date be delayed?

If for some reason (i.e. funds haven’t been delivered to the escrow company) closing can’t occur by the COE date, a cure notice must be delivered to the party responsible for the delay.  The cure period (3 days) begins the day following delivery of the cure notice.  COE must then occur by the end of the third day.

Delay in close of escrow – delays in issuing/receiving CFPB Closing Disclosure Form
CD = mandatory 3 day waiting period

What if the adjusted COE date falls on a day when the escrow company or recorder’s office is closed (i.e. a Sunday or a holiday)?

Lines  24-25 allow for COE to occur on the next business day the offices are open.

What’s the risk here?

If the time for performance is material, failure to meet the deadline set forth may effectively cancel the contract.  In Allan v. Martin, 117 Ariz. 591, 593, 574 P.2d 457, 459 (1978), the purchase price wasn’t paid into escrow until the last day agreed upon for closing.  The court held that the sellers had the legal right to refuse to convey their property and to cancel the contract.
Nikki’s comment:  This case would not have a bearing based on AAR’s contract verbiage. Case is prior to our contract having a cure notice clause which is why we suggest deleting this.   As such, recommend changing the answer to discuss being cured and then potentially missing that deadline.

· Seller issue cure notice

· Buyer fails to meet deadline

· Seller retains earnest money and can sue for specific performance issues or walk away with earnest money

BEST PRACTICE – Parties to extend close of escrow through an addendum

Possession

Unless otherwise indicated, possession and keys are delivered to the buyer at COE.

What is the risk in pre- or post-possession?

Examples:

· Natural disasters

· Property damage

· Contract disputes/closing delays

· Others:

What should the parties do if they want to proceed with pre- or post-possession?

· Consult an attorney!  

· With the help of an attorney, insurance, tax, or other professional, separately document all terms and conditions of pre- or post-possession.

Notes:

Addenda

Properties in an HOA 
What risks are addressed by the AAR HOA Condominium/Planned Community Addendum (HOA Addendum)?

· Buyers’ failure to review Covenants, Conditions and Restrictions (CC&R’s) governing the property, which are generally enforceable

· Failure to prepare for additional fees due at COE (which may be substantial)

· Failure to make the legally required disclosures concerning properties located in an HOA

What is the purpose of the HOA Addendum?

For both parties:

· To provide notice to the parties that varying fees, deposits or other payments may be due at COE

· To identify which party will be responsible for paying any HOA fees, dues and assessments related to the sale

For Sellers:

· The form language provides that all disclosure fees charged by the HOA is their responsibility.

· Notifies them of their obligation to notify the HOA of the pending sale or to make the required disclosures, depending on the size of the association

For Buyers:

· Explains what information is required by statute to be provided to them

· To notify them they have 5 days after receipt of the HOA documents to provide  the seller with written notice of items disapproved

Properties served by septic or alternative systems 
What risks are addressed by the AAR On-site Wastewater Treatment Facility Addendum?

· Failure to comply with the ADEQ pre-transfer rule requirements

· Ambiguity regarding permits, inspections, repair costs, transfer documents, and transfer fees

What does the ADEQ on-site wastewater treatment system pre-transfer rule require of sellers?

R18-9-A316 requires that within six months before COE, the seller must secure a transfer of ownership inspection on the treatment system.  The inspector must complete a signed Report of Inspection on an ADEQ-approved form and provide it to the seller.  The Report must address the physical and operational condition of the system and any observed deficiencies and repairs completed, if any.

Before COE, the seller must provide to the buyer the completed Report of Inspection, and any other documents in their possession related to permitting, operation, and maintenance of the system.

What does the ADEQ rule require of buyers?

The buyer must complete a Notice of Transfer form with the applicable fee within 15 calendar days after the property transfer to:

· The ADEQ, if the facility was completed before January 1, 2001 

· The appropriate county agency if the facility was constructed on or after January 1, 2001.

Fixtures and Personal Property

What does this section of the contract boil down to?

You are specifically identifying what is included in the sale.

What is considered a fixture?

Arizona uses a 3-part test for determining when personal property (a.k.a. chattel) has become a fixture:

1. Annexation to the realty

2. Adaptability or application as affixed to the use of the real estate

3. An intention of the party to make the object a permanent part of the property

Whether or not the buyer or seller believes an item is a fixture, the contract should specifically identify all items to be conveyed. This way, both parties are in agreement and you can avoid any ambiguity that might result in a dispute.

What is required in relation to personal property or fixtures to be conveyed in a transaction?

· Items must be clear of encumbrances.  Example: If an appliance is to be conveyed, it must be paid off.
· Both parties understand that any fixtures or personal property are part of the transaction and are conveyed with no monetary value.

· Personal property is conveyed in substantially the same condition as on the date of contract acceptance.

How do you establish the condition of personal property?

The seller can document this:

· In the contract

· On the SPDS

· Using separate documentation

Unit 2, Segment 2: Financing Section

Timing for Unit 2/Segment 2 – 75 minutes

What risks are associated with the Financing Section?

· An ambiguous loan contingency

· Failure to timely discover a buyer can’t qualify

· Disputes regarding loan costs

· Earnest money disputes

Managing Your Risk

Your buyer-client, Rosie White, tells you her husband recently filed bankruptcy, but she wants to secure financing in her name only; she’s hoping the lender won’t make the connection between her and her husband.

You write an offer on her behalf and subsequently she enters into a contract on a two-bedroom home. Rosie has trouble obtaining financing, though, and the closing is delayed three times. You know Rosie’s making an effort to obtain financing but it’s unlikely she will.

What, if anything, can you tell the seller or the seller’s agent at this point?

In this situation, your obligations as outlined in A.A.C. R4-28-1101(B) (2) require you to disclose to the seller “Any information that the buyer or lessee is, or may be, unable to perform due to insolvency or otherwise.”

In an actual case similar to this scenario, Lombardo v. Albu, 199 Ariz. 97, 14 P.3d 288 (2000), the Arizona Supreme Court held that a buyer is obligated to disclose facts critical to the ability to perform.  Because the buyer must disclose this information, the buyer’s broker has the same obligation.

Loan Contingency

So, what does the loan contingency mean in practice?

It is important to make a distinction here; the loan contingency is not a promise, it is a condition.  The loan contingency spells out what must be done before the parties are obligated to perform their contractual obligations.  If the loan contingency goes unfulfilled, the parties’ contractual obligations never arise.  Connor v. Cal-AZ Properties, Inc., 137 Ariz. 53, 668 P.2d 896 (Ct. App. 1983)
Unfulfilled Loan Contingency

What constitutes an unfulfilled loan contingency?

The inability to obtain loan approval without conditions by the COE date after a good faith effort

What would constitute a breach?

The buyer’s failure to come up with the down payment, closing costs, or other funds necessary by COE to obtain loan approval  

This would only be a breach after expiration of the cure period.

So what do you do if the buyer can’t get loan approval?

In this case, the contract is not enforceable against the buyer; it’s considered cancelled (also called automatic termination). However, if you’re the buyer’s agent, you should:

· Deliver notice of inability to obtain loan approval (this is important for a return of earnest money)

· Execute written, mutual cancellation instructions, or

· If the parties agree to allow the buyer extra time to secure financing, execute an addendum to the contract extending COE.

Why must the seller give the buyer an opportunity to cure the failure to deliver notice of an unfulfilled loan contingency?

Because the cure period applies to every noncompliance (potential breach) with the terms of the contract.

So, if the buyer delivers notice of an unfulfilled loan contingency, is that conclusive?

Not necessarily. The seller can contest the notice in writing if they have reason to believe the buyer didn’t make a diligent, good faith effort.  The buyer would then have to produce evidence of their inability to obtain approval.
Scenario: A Mason-Dixon Dispute

You’re representing Mary Mason in the sale of her home. The house has been under contract for 45 days with the buyer, Paul Dixon. During that time, Mary receives two other offers on the property.

The COE date arrives, and Paul doesn’t close escrow, nor does he deliver a notice of inability to obtain loan approval to Marge.

You and Mary deliver a cure period notice to Paul stating he did not deliver notice of inability to obtain loan approval and he did not close escrow. He now has three days to either close escrow or deliver notice of his inability to obtain loan approval.

Mary is beginning to doubt that Paul will be able to close and asks you what happens now.  What do you tell her?

What happens if Paul is prepared to close escrow within the cure period?

Marge must close.
What if Paul delivers notice of his inability to secure loan approval within the cure period?

Then the contract is unenforceable against him and he’s entitled to a return of his earnest money, assuming he made a good faith effort to obtain the loan.
What happens if Paul does neither of the above within the cure period?

· If he failed to obtain loan approval and didn’t deliver the notice, he’s in breach for failing to deliver the notice and Marge gets to keep the earnest money.

· If Paul actually obtained loan approval or didn’t make a diligent, good faith effort, he’s in breach and Marge can accept the earnest money as the sole damages or pursue Paul for actual damages or specific performance.
Appraisal Contingency

What is the Appraisal Contingency?

The buyer’s obligation to complete the sale is contingent on an appraisal by an appraiser acceptable to the lender for at least the sales price.

What if the property doesn’t appraise for the sales price?

The buyer has five days after notice of the appraised value to cancel the contract or waive the appraisal contingency.

What if the buyer can’t get financing and close escrow due to waiving the appraisal contingency?

If the buyer can’t close escrow within the cure period, they are in breach and the seller can keep the earnest money as damages.  Buyers should proceed with caution.

If the appraisal isn’t done during the inspection period, does the appraisal contingency expire?

No.  Although the buyer should conduct inspections to determine the “value and condition” of the property during the inspection period, the appraisal is a separate contingency related to financing.

Notes:

What if you have an all cash buyer that wants the sale to have an appraisal contingency?  Use Additional Clause Addendum.

What is the purpose of the Pre-Qualification Form? 

(It is important to remember that the Pre-Qualification Form is NOW REQUIRED when submitting an offer to Purchase)

· Describes the buyer’s loan.

· Allows the seller to evaluate the buyer’s ability to obtain the necessary financing.

· To provide, at a minimum, the items addressed in the Buyer’s Loan Information Section (describing the current status of the buyer’s proposed loan).

For the buyer, what are the advantages of using the Pre-qualification form?

Examples:

· It improves the attractiveness of the buyer’s offer.

· It encourages the buyer to take the necessary steps to start the financing process.

· It can potentially “swing” a seller their direction in a multiple-offer situation.

· It can help prepare the buyer for the lending process.

· It encourages the buyer to meet with a lender early, giving them more time to take note of any “red flags” that may alert them to possible predatory lending practices.

What if you get an offer for your seller without a Pre-Qualification Form or LSU?

· Contact the buyer’s broker and request one pursuant to the terms of the purchase contract
· If the Pre-Qualification form is not forthcoming, you should still present the offer and discuss the pros and cons 
· Even if buyer has not seen a lender, buyer can provide the Pre Qual and check mark the boc on line 3 that buyer has not consulted with a lender
What is the purpose of the Loan Status Update (LSU)? 

(It is important to remember that the Loan Status Update IS REQUIRED as part of the contract and must be delivered to the seller within 10 days after contract acceptance) 
What risks are addressed by the LSU? 

· The buyer’s obligation to perform is contingent upon obtaining loan approval for the loan described in the LSU.

· If there’s no LSU, no loan terms are included in the contract, which creates an ambiguity in the loan contingency terms.

· If the LSU indicates changes in the loan program, financing terms or lender described in the Pre-Qualification Form submitted with the Contract and those changes adversely affect the buyer’s ability to obtain loan approval, increase seller’s closing costs or delay close of escrow, the seller may deliver a cure notice pursuant to Contract Section 7a for the failure to obtain the Seller’s written consent.
For your seller-clients, how do you explain the LSU and the Pre-Qualification Form?

Examples:

· It helps them better evaluate a buyer’s offer.

· It may help them determine which offer is more attractive in a multiple-offer situation.

· It can help them identify possible indications of a buyer’s inability to obtain financing.

· It gives them an indication of the buyer’s seriousness and commitment to fulfilling their obligations in the transaction.

Do buyers have to get pre-qualified before submitting an offer?

?????????????Not necessarily. The buyer could indicate on the Pre Qual that they haven’t yet had the opportunity to meet with the lender. The seller can still use this information to better evaluate the buyer’s offer.
Should/would you ever fill out the Pre-Qualification Form or the Pre Qual form for a buyer-client?

The Pre-Qualification Form and the LSU are to be filled out by the buyer and the lender.  While you can advise the buyer as to the use and benefits of the Pre-Qualification form and the LSU, they must fill it out themselves.  If you do fill it out for them, you are exposing yourself to liability associated with the accuracy of the information provided.
How far do you go in helping your seller-clients interpret the Pre-Qualification Form or the LSU?

While you can relay the information and explain the verbiage used in the form, it’s not your job to represent the buyer or their lender. You should do your best to advise your clients on the offer within the scope of your role as the REALTOR®.  

Case Study: Locking the Interest Rate

You’re representing Joe Randolph in the purchase of a two-bedroom home in a small subdivision. The interest rate specified in the LSU during the inspection period is 6.5%.  Joe fails to lock in the interest rate during the inspection period. When he meets with his lender again a few days prior to closing, the interest rate he can get approval for has risen to 7.625%. Joe tells you he doesn’t want to close at the higher rate.

What do you tell Joe at this point? Explain.
Because Joe didn’t lock in the interest rate during the inspection period, the interest rate provision of the loan contingency has been waived.  He’s now obligated to close escrow or else he’ll be in breach of contract (after expiration of the cure period).

How would the situation differ if Joe couldn’t get loan approval for some other reason unrelated to the interest rate?
In that case, the loan contingency would be unfulfilled and Joe would be entitled to a return of the earnest money after delivering the notice of inability to obtain loan approval to seller.
Loan Process During Escrow

Does the three-day requirement apply to all-cash sales?

No, line 68 of the purchase contract states if this is an all cash sale, Section 2 does not apply  (go to Section 3)
Does the three-day requirement conflict with the requirement for the buyer to obtain approval without conditions by the COE date?

No, executing the loan documents is a prerequisite to loan approval without conditions.

Financing Subsections 2g – 2k

What risks are addressed in the financing subsections (2g-2k)?
· Disputes regarding loan costs

· Failing to notify the seller of any changes to the buyer’s financing that might affect their ability to perform or increase the seller’s closing costs
Unit 2, Segment 3: Title and Escrow Section

Timing for Unit 2/Segment 3 – 30 minutes (end of day one)

What risks are associated with the Title and Escrow Section?
· Disputes over title/escrow company

· Failure to review requirements of the title commitment may result in delayed COE

· Failure to review Schedule B of the title commitment may result in undisclosed material facts

Title and Escrow Section

Title and Vesting

This section provides a disclosure to the buyer that they will be taking title as determined before COE and recommends they get legal and tax advice so they can be fully aware of the legal, tax, and estate planning consequences.

Title Commitment and Title Insurance

· The escrow company is instructed to deliver a commitment for title insurance (with any documented exceptions to insurance or commitment) directly to the buyer, seller, and broker(s).

· After receipt of the title commitment (and any subsequent exceptions), the buyer has five days to deliver notice of any disapproved items to the seller.

· The seller agrees to convey title by general warranty deed and provide the buyer with the best title policy available.

Tax Prorations

Property taxes payable by the seller are prorated to COE based on the latest tax info available

Proration of Assessment and Fees

All assessments and fees that are not a lien as of the COE are prorated unless otherwise indicated.

Examples:

· HOA fees

· Rents

· Irrigation fees

· Any assumed insurance premiums

· Any interest on assessments or encumbrances

· Service contracts

Notes:

Roundtable Discussion

As a class, discuss the following questions:

1. When do you normally discuss what escrow company will be used?
2. Who pays for the title company if the seller insists the buyer use a specific title company? 
3. Do the RESPA requirements have a bearing on your relationships with escrow companies?
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Unit 2, Segment 4: Disclosures Section

Timing for Unit 2/Segment 4 – 60 minutes

What risks are associated with the Disclosures Section?

· Seller failure to disclose

· Inadvertent non-disclosures

· Regulatory sanctions for LBP disclosure

Disclosures Case Study
In Hill v. Jones, 151 Ariz. 81, 725 P.2d 1115 (App. 1986), a buyer entered into a contract on a home with wood floors throughout the downstairs. They had a termite inspection completed during the inspection period, which found no evidence of termite damage or previous treatment and they proceeded with the purchase.

After COE, the buyers found out from a neighbor that the home had, in fact, had a past termite infestation and discovered part of the wood floor was crumbling.

The buyers filed suit against the sellers and discovered they had treated the house twice for termites and failed to repair the existing termite damage.

The significance of Hill v. Jones:
A seller has a duty to disclose known facts materially affecting the value of a property that are not readily observable and are not known to the buyer. This duty was delineated by the court in Hill v. Jones. The court stated that under certain circumstances, nondisclosure of a known fact may be equivalent to asserting it doesn’t exist. Therefore, nondisclosure may be equated with and given the same legal effect as fraud and misrepresentation.

AAR Residential Seller’s Property Disclosure Statement (SPDS)

SPDS Time Restraints
· The seller is obligated to deliver a completed AAR SPDS to the buyer within three days of contract acceptance.

· If the SPDS is delivered late, the buyer has the inspection period or five days after receipt of the SPDS to give notice of disapproved items.

What risks are associated with the SPDS?

· Failure to disclose

· Liability due to lack of SPDS

· Evidence of misrepresentation(s)

For the buyer, the SPDS:
· Ensures disclosure of material facts about the property

· Assists them in the inspection and investigation of the property

· Makes them aware of property facts that may not be readily observable
For the seller, the SPDS:
· Assists them in making the legally required disclosures
· Helps them avoid inadvertent nondisclosures of material facts
· Reduces their liability for property defects, when properly disclosed

· Reduces the likelihood of claims against the sellers and brokers involved in the transaction, when properly used

SPDS Quiz 

Answer yes or no to the following questions:

1. Is use of the SPDS form required by law?

No – the seller isn’t legally required to use the SPDS form, although they ARE legally required to disclose known material facts.

2. Is an unrepresented seller obligated to disclose material facts?

Yes – the seller has an obligation to make the required disclosures whether or not they’re represented or use the SPDS.

3. Are all SPDS questions material in every transaction?

No – some are only for informational purposes.  What’s material depends on the nature and circumstances of the transaction.

4. Is the seller harmed by answering non-material questions on the SPDS?

No – if the disclosure isn’t material, there should be no adverse consequences for providing the information.

5. Wouldn’t it be better if the seller just made their disclosures of material fact on a blank piece of paper?

No – the SPDS serves to address statutory disclosures the seller may not be aware of, prompt them to disclose information they may not realize is material, and assist them in making these disclosures fully and accurately.

6. Does the SPDS operate as a “warranty” of the condition of the property?

No – it’s simply a disclosure of facts of which the seller is aware.

7. If the seller has never occupied the property, should they still fill out the SPDS?

Yes – if the seller owns the property, they should be able to complete most of the questions in the Ownership and Property section.  Most of the questions in the SPDS ask only for information of which the seller is aware.  The seller’s explanation of why they don’t know certain information can be very important to the buyer.

8. If a buyer agrees to enter into a contract with a seller who refuses to provide the SPDS, should you still give the buyer a blank copy of the form?

Yes – you should have the buyer acknowledge by signing the blank form that they’ve looked it over and made an informed decision to waive the SPDS.  As the buyer’s broker, you’d be wise to get the buyer’s written acknowledgement of receipt of the blank form.  A buyer shouldn’t waive the SPDS without seeing the form.

Disclosures Section Discussion

 The Disclosures Section addresses the following items:

1. Insurance Claims History

· The seller is obligated to deliver a (written) five-year claims history for the property – or the length of time the seller has owned it if it’s less than five years.

· The claims history can be obtained from the following sources:

· Seller’s insurance company

· Insurance support organizations (i.e. the Comprehensive Loss Underwriting Exchange (CLUE))

· Consumer reporting agency

· Directly from the seller if it’s unavailable from any of the above sources (for example, if it’s a second home)

· The buyer has the inspection period or five days after receipt of the claims history to give notice of disapproved items.

2. Lead-based Paint Disclosure

· Must be provided – preferably prior to contract acceptance – for properties constructed prior to 1978

· Buyer must return a signed copy of the Disclosure of Information on Lead-based Paint and Lead-based Paint Hazards to the seller prior to COE.

· Buyer must initial this subsection on the appropriate line in every transaction.

3. Affidavit of Disclosure

· Required if the property is in an unincorporated area of the county and five or fewer parcels (other than subdivided property) are being transferred.

· Seller must deliver within five days after contract acceptance; buyer must provide notice of any disapproved items within the inspection period or five days after receipt of the Affidavit.

· Purpose: In situations where property being transferred is in an unincorporated area, the Affidavit of Disclosure provides the buyer with needed information such as what utilities, if any, are available, if the property is accessible by road, etc.

· Although commonly used in the sale of vacant land, it applies to any property located in an unincorporated area, including a residence.

4. Changes During Escrow

· Seller agrees to immediately notify the buyer of any changes in any of the disclosures.
· Unless the seller is already obligated to correct or repair the changed item, the buyer has five days to provide notice of disapproval.
Disclosure Section: Self-Check

1. The seller has 5 days after contract acceptance to provide the SPDS to the buyer.
a.   True

b.   False 

2. Providing the insurance claims history for the property is optional if the seller has owned it for less than five years.

a. True

b. False **
3. The Affidavit of Disclosure is used for property sold in a(n) ________________ area.

a. Incorporated

b. Unincorporated **
c. Undesirable

4. The Lead-based Paint Disclosure applies to properties constructed prior to _________.

a. 1950

b. 1988

c. 1978  **
d. 1975

5. If there are changes to the seller’s disclosures, when should they notify the buyer?

a. Within 5 days of the change

b. Before expiration of the cure period

c. Within 3 days prior to COE

d. Immediately **
6. According to the contract, when must the seller provide the Affidavit of Disclosure?

a. Within 5 days after contract acceptance  **
b. Within 5 days prior to COE

c. Within 3 days after contract acceptance

Unit 2, Segment 5: Warranties Section

Timing for Unit 2/Segment 5 – 30 minutes

What risks are associated with the Warranties Section?

· Disputes due to seller’s failure to understand/ what “present physical condition” actually means
· Disputes due to buyer’s failing to understand buyer’s warranty obligations

Warranties Section Discussion

Seller Warranties

The seller agrees that the premises are being sold in its present physical condition as of the date of contract acceptance.
· All agreed upon repairs/corrections will be completed.

· The premises, including existing personal property included in the sale, will be in substantially the same condition as at contract acceptance.

· All personal property not included in the sale and debris will be removed.
Warranties that Survive Closing

The seller warrants that:

· They have disclosed all material defects and any information which materially and adversely affect consideration to be paid to the buyer.

· Payment in full has been made for any labor, materials, fixtures, improvements, etc. in connection with any construction, alteration, or repair to the premises within 150 days preceding COE

· Info regarding connection to a sewer or on-site wastewater treatment facility is correct to the best of the seller’s knowledge

Buyer Warranties

The buyer agrees that the premises are being sold in its present physical condition as of the date of contract acceptance.
The buyer warrants that:

· They have disclosed any info that may materially or adversely affect their ability to close escrow.

· They have conducted all desired independent inspections and accept the premises at the earlier of possession or COE.

· They are not relying on any verbal representations concerning the premises (except as disclosed on the line in this subsection).

.
 Scenario Discussion

Scenario 1:

On the day of COE, your buyer notices that an item has not been repaired as agreed upon by the parties in the BINSR.  The buyer wants the item repaired before they close. What should the buyer do?

Immediately deliver a cure notice to the seller.  The buyer can then delay closing for up to three days to allow the seller to cure the noncompliance and repair the warranted item.

Scenario 2:

On the day of COE, your buyer notices that an item has not been repaired as agreed upon by the parties in the BINSR.  The buyer needs to go ahead and close but still wants the seller to repair the item. What should the buyer do?

Immediately deliver a cure notice to the seller.  The buyer may then close escrow subject to the potential breach.  If the seller doesn’t make the repair within three days, they can pursue the seller for the breach and recover the cost of the repair.

Scenario 3:

On the day of COE, your buyer notices that an item has not been repaired as agreed upon by the parties in the BINSR.   The buyer is livid and wants to cancel the contract. How would you advise the buyer?

If the buyer wants to cancel the contract due to the failure of the seller to complete the repair, you should advise them to consult independent legal counsel for guidance regarding whether cancellation is the appropriate remedy for the potential breach.

Unit 2, Segment 6: Due Diligence Section

Timing for Unit 2/Segment 6 – 90 minutes

What risks are associated with the Due Diligence Section?

· Failure to allow enough time for inspections

· Failure to use qualified inspectors

· Disputes due to misinterpretation of Inspection Period Notice, seller response

· Disputes due to improper use of BINSR

Inspection Period

The buyer’s inspection period is 10 days unless otherwise indicated.

During the inspection period, the contract obligates the buyer to:

· Conduct all desired inspections and investigations to determine the value and condition of the premises

· Make inquiries and consult all appropriate agencies, entities, and professional individuals concerning the suitability of the premises and surrounding area

· Investigate applicable building, zoning, fire, health, and safety codes to determine any potential hazards or defects in the premises

· Verify any material MLS info

· Investigate the presence of any sex offenders in the vicinity or the occurrence of a disease, natural death, suicide, homicide, or other crime in the vicinity, if material

BINSR Form
Buyer Checklist for completion:

· Physical, environmental, and other inspections and investigations

· Inquiries and consultations with government agencies, lenders, insurance agents, architects, and other persons and entities

· Investigations of applicable building, zoning, fire, health, and safety codes

· Inquiries regarding sex offenders and the occurrence of a disease, natural death, suicide, homicide, or other crime on the premises or vicinity

· Inspections and investigations pertaining to square footage, wood-destroying organisms or insects, sewer/on-site wastewater treatment system, flood hazard, swimming pool barriers, and insurance

· Inspections and investigations of any other important items

Items to be verified by the buyer:

· MLS or other listing info

· All other info obtained regarding the premises

The buyer’s options for election:

· Accept the property in its current condition, requesting no corrections or repairs

· Cancel the contract based on any disapproved items

· Provide the seller an opportunity to correct disapproved items

Seller Response

If the buyer gives the seller an opportunity to correct disapproved items, the seller can:

· Agree to make the requested repairs or corrections

· Refuse to make requested repairs, in which case the buyer can cancel the contract or proceed to COE without correction of the disapproved items

Due Diligence Inspections Discussion

Wood-destroying Organism or Insect Inspection
· This inspection is done at the buyer’s expense, whether it’s material to the buyer or required by the lender.

· If an infestation is found, the expense of any treatment may be negotiated between the parties.

· If a treatment required by the lender isn’t performed and they can’t approve the buyer’s loan because of it, the unfulfilled loan contingency applies.

If you’re representing a buyer who is concerned about termites, should additional language be included in the contract to protect them?

No, the buyer is sufficiently protected by their right to disapprove a Wood Infestation Report that indicates a home has termites
When representing buyers, should you add a contingency clause to the contract requiring that the sellers produce a “clean” Wood Infestation Report?

This isn’t recommended, as it may not be in the buyer’s best interests.  Such a clause may be interpreted as eliminating the buyer’s right to cancel the contract if an infestation – past or present – is found.

Flood Hazard

During the inspection period, the buyer is obligated to determine:
· If the property is in a flood hazard area

· The cost of flood hazard insurance

Potential risks associated with a property located in a flood hazard area:

· The lender may require the purchase of flood hazard insurance.

· It may affect the buyer’s ability to encumber or improve the premises.

Buyer Acknowledgment

· This section instructs the buyer to consult with qualified, licensed professionals to assist their due diligence efforts.

· Buyers are notified that the broker(s) is NOT a licensed inspector of any kind and isn’t liable for any defects or conditions that could be discovered by inspection.

Inspection Period Notice

· The buyer must provide the seller with notice of any disapproved items prior to the expiration of the inspection period.

· All disapproved items must be contained in a single signed notice (AAR’s BINSR form is available for this purpose.) This includes disapproval of any item(s) contained in the SPDS.

· The buyer may either cancel the contract or provide the seller an opportunity to correct the item(s).

· All inspections should be completed prior to delivering the notice.

· If the seller fails to provide the buyer with the SPDS within three days following contract acceptance, the disapproval period for those items is no longer the inspection period, but five days after delivery. In this case, the buyer should still provide a separate BINSR form for items disapproved during the inspection period prior to expiration of the inspection period.  

Buyer Disapproval
This applies to all provisions, including the inspection period notice, in which the buyer is allowed to disapprove items.

When the buyer disapproves of any items, they can elect to:

1. Cancel the contract, in which case the earnest money will be returned, OR

2. Give the seller a chance to correct the disapproved item(s).

What happens if the seller is given the chance to correct the disapproved item(s)?

· The seller has five days to respond unless otherwise provided. If they don’t respond, this is interpreted as a refusal to correct the item(s).

· If the seller agrees (in writing) to correct the item(s), they must complete the corrections and/or repairs and provide evidence to the buyer – i.e. receipts for work performed – within three days prior to the COE date unless otherwise specified.

· If the seller is unable (or unwilling) to correct the item(s), the buyer has five days to cancel the contract.  If the buyer fails to cancel, they’re obligated to close escrow without correction of those items the seller has not agreed in writing to correct. 

What happens if the seller does not respond?
Other Buyer Disapproval Points:

· Any agreed-upon extension of the time periods MUST be in writing and signed by both parties.

· If the buyer fails to give notice of disapproved items or cancellation, they’re obligated to close escrow without 
correction of any disapproved items.

· If the seller fails to complete repairs three days prior to COE and the buyer immediately delivers a cure notice, the seller will be liable for breach of contract and breach of warranty if the repairs aren’t completed by COE.

Buyer Disapproval Case Studies

Case Study 1:

Your buyer, Joe Farmer, wants to cancel his contract for the purchase of Ellie Smith’s home due to some wiring problems discovered during the inspection period.  

Does he have to give Ellie an explanation for the cancellation? Why or why not?

He does have to deliver notice to Ellie of the specific item disapproved for two reasons:

1. Ellie must be informed of the reason for cancellation.

2. Although Joe can cancel at his sole discretion, this right must be exercised in good faith; stating his reason gives some evidence he’s acting in good faith.

Case Study 2:

During the inspection period, your buyer, Jenny Wilson, decides she wants to cancel her contract because the cosmetic changes she wants to make to the property are going to be too expensive to perform before she needs to move in.  

Is Jenny entitled to disapprove of cosmetic items? Why or why not?

Yes, she may disapprove of items at her sole discretion.  However, she’s still obligated to act in good faith and provide the seller with a list of all items disapproved.
Case Study 3:

Your buyers, the Jensen’s, are anxious to close on the property they have under contract because they’re currently living in a hotel after relocating from another city.  During the inspection period, they discover that the siding on the rear of the home needs to be replaced. Not wanting to delay closing, they tell you they’d prefer to proceed with the closing as scheduled but at a reduced price.

Does the contract allow for the Jensen’s to demand a reduction in the purchase price instead of giving the seller a chance to correct the item?

No, the contract allows for the Jensen’s to either immediately cancel the contract or give the seller the opportunity to correct the disapproved item.

What steps would be necessary for the Jensen’s to negotiate a reduced purchase price in lieu of repairs?

1. The Jensen’s should obtain several bids to determine the cost of the repairs.

2. The parties would negotiate the reduction

3. The agreement must be put in writing as an amendment and signed by the seller prior to delivering the Inspection Period Notice.

4. If the seller doesn’t agree to the reduced price, the Jensen’s can then deliver the Inspection Period Notice and elect to either cancel the contract or allow the seller an opportunity to make the repairs. 

Case Study 4:

Your buyer, Sally Williams, has provided the seller, Frank Thomas, with a list of items disapproved. Frank agrees to make some – but not all – of the requested repairs.

What are Sally’s options?

Sally can either:

1. Cancel the contract, OR

2. Accept the property with correction to only the items Frank has agreed in writing to correct.

What must Sally do if she wants to negotiate the items past the five-day time period?

She must get a written agreement extending the time period for cancellation or else she’ll be obligated to close escrow without correction of the items Frank hasn’t agreed in writing to correct – even if they continue to “negotiate.”

Case Study 5:

Your buyer, Al Brown, fails to give written notice to the seller of the items he disapproves during the inspection period.  

Can Al still cancel the contract without forfeiting the earnest money? Why or why not?

No, Al’s failure to give the seller written notice of the disapproved items is deemed to be Al’s election to proceed with the transaction and close escrow without the correction of any disapproved items (EXCEPT for warranted items).

Warranted items in contract include:  present physical condition  5A 191-196
Case Study 6:

You’re representing Tom in the purchase of his home. During the inspection period, Tom provides written notice of disapproved items requiring the seller to respond within five days. The seller fails to return your calls during this time and doesn’t respond to Tom’s notice.

How would you interpret the seller’s failure to respond?

The seller’s failure to respond can be interpreted as a refusal to correct any of the disapproved items.

What are Tom’s options at this point?

Tom has five days after the expiration of the time period for the seller’s response to either cancel the contract or proceed with the transaction without correction of the disapproved items, except for warranted items.
Case Study 7:

Samantha Arnold, the buyer you’re representing, gave written notice to the seller during the inspection period of items she disapproved. The seller agreed to correct the items.  In the meantime, Samantha tells you she’s changed her mind and wants to cancel the contract instead of having the sellers correct the disapproved items.

Can Samantha change her election once it’s been made?  

No.  If she’s already agreed to provide the seller an opportunity to correct the disapproved items, she can’t then turn around and cancel the contract.  

How can you minimize the chance of encountering this dilemma?

To avoid running into this situation, always make sure the buyer has taken the time allotted to perform all inspections and investigations and has thoroughly considered the options before making an election.

Case Study 8:

You’re representing Dave Cooper in the sale of his home. The buyers gave notice during the inspection period of several rooms that needed to have the drywall replaced, and Dave agreed to make the repairs. Three days before COE, the buyers do a walkthrough and discover that the drywall hasn’t been replaced.

What is Dave obligated to do in this situation?  Explain.

If the buyers immediately deliver a cure notice, Dave must complete the repairs by COE (which would be the expiration of the 3 day cure period) or he’s liable for breach of contract.

(NOTE:  make sure the Final Walkthrough form is used)
Case Study 9:

You’re representing buyers Doug and Marie Taylor. They have identified two properties they are equally interested in, both of which may require a few repairs. They ask you to write contracts on both (without disclosing this to either seller) even though they only plan on buying one of the properties, since they can cancel either contract during the inspection period at their discretion.  

Are they entitled to do this? What would you tell them?

You should tell them no, they can’t do this.  You should explain that a contractual relationship between them and the seller(s) creates legal duties, including a covenant of good faith and fair dealing.  Although the buyers can disapprove items at their sole discretion, this must also be done in good faith.

An implied covenant of good faith forbids arbitrary action by one party that disadvantages the other.

Home Warranty Plan

This section addresses:

Whether a home warranty plan will be purchased and, if so:

· Who is responsible for ordering it

· What options will be included

· From what company

· For what (maximum) cost

Walkthrough(s)

The seller grants permission (reasonable access) for needed walkthroughs by the buyer and any inspectors.

Seller’s Responsibility Regarding Inspections and Walkthrough(s)

The seller will make the premises available upon reasonable notice from the buyer.  Utilities will be left on to enable inspections and walkthrough(s).

NOTE:  Talk about the Final Walk Through Form
Unit 2, Segment 7: Remedies Section

Timing for Unit 2/Segment 7 – 30 minutes
What risks are associated with the Remedies Section?

· Disputes due to improper use of cure notice

· Unauthorized practice of law

Cure Period

Why is it necessary to have a cure period?

1. Avoiding Ambiguity

2. Fairness

3. Consistency

4. Clarification

5. Time Pressure

Does the cure period apply to an unfulfilled contingency?

No. The cure period applies to one party’s failure to perform a contractual duty.  Contingencies are events that must occur before a party is obligated to perform any contractual duties.  If a contingency goes unfulfilled, the parties are not obligated to perform on the contract (unless the contingency is waived or removed through a bilateral, written agreement by the parties).

Can there be a breach without a cure period notice?

No, there is no such thing as an automatic breach.  The cure period notice is always a prerequisite to declaring a breach of contract.

Cure Period Scenario

Scenario:

Your buyer, Sandy Stevens, is livid. On the day of COE, Sandy does a walkthrough of the property and discovers that the seller, Doreen Wilcox, has failed to repair the broken sliding glass door in the rear of the house that she agreed to repair or replace during the inspection period.

What are Sandy’s options?
Sandy must deliver a cure notice to Doreen.  Sandy can then postpone COE for three days to give Doreen the opportunity to fix or replace the broken door.

OR

In the alternative, Sandy could close escrow after delivering the cure notice to Doreen.  If Doreen doesn’t remedy the door situation within three days, Sandy can pursue Doreen for breach and recover the cost of the repair (in small-claims court, mediation, arbitration or litigation). 

What if Sandy delays COE for the cure period and Doreen still doesn’t fix the door? 
You should refer Sandy to legal counsel.  She can probably cancel the contract or pursue Doreen for some remedy to the situation.  However, while Doreen is in breach, the remedy for breach isn’t always cancellation of the contract. 

What is the risk here to you as Sandy’s agent?
The biggest risk is the unauthorized practice of law.  Real estate licensees are allowed to fill out purchase contracts pursuant to an amendment (Article 26) to the Arizona Constitution passed in response to State Bar of Arizona v. Arizona Land Title & Trust Co., 90 Ariz. 76, 366 P.2d 1 (1961), supp. 91 Ariz. 293, 371 P.2d 1020 (1962).  

In this case, the Arizona State Bar Association’s unauthorized practice of law committee filed a lawsuit alleging that real estate practitioners and title companies were practicing law without a license by drafting purchase contracts and other legal documents.  The Supreme Court agreed with the State Bar.  

Although Article 26 was passed to allow real estate licensees limited practice of law by allowing them to draft purchase contracts and other legal documents, REALTORS® should take care not to stray outside of the activities allowed under Article 26 due to the serious risk of the unauthorized practice of law.

Breach

So, what happens if – after notice and expiration of the cure period – a party breaches the contract?

The non-breaching party can pursue all legal remedies, subject to the Alternative Dispute Resolution obligations set forth in the contract. Remedies for breach of contract may include:

· Forfeiture of earnest money

· Actual damages (money)

· Cancellation of the contract

· Specific performance – forcing the breaching party to perform

In the event the buyer is in breach for failure to deliver notice of their inability to obtain loan approval (whether or not this is due to a waiver of the appraisal contingency), the seller agrees to accept the earnest money as their sole right to damages.

Remember: an unfulfilled contingency is NOT a breach.

Alternative Dispute Resolution (ADR) – Mediation and Arbitration

Important Points:

· The buyer and seller agree to mediate any contractual dispute.

· Mediation costs are paid equally by the parties.

· Disputes unresolved by mediation will be submitted to binding arbitration unless either party opts out (with notice to the other party) within 30 days after conclusion of the mediation conference.

· If a party opts out of arbitration, either party may resort to court action.

Harrington v. Pulte Home Corp., 211 Ariz. 241, 119 P.3d 1044 (Ariz. 2005):
The court addressed whether an arbitration clause in Pulte’s standardized purchase contract violated the doctrine of reasonable expectations.  The plaintiff buyers claimed the waiver of jury trial was not explicitly discussed, and they weren’t given notice of the substantial arbitration fees.

The court rejected the buyers’ argument and held that the arbitration clause was presumptively valid and enforceable, whether or not any buyer read it or appreciated its full effect, unless the sellers had reason to believe that the buyers would not have accepted the clause if they knew it was in the contract.

What matters would be excluded from the requirement for mediation and arbitration?

· Any action brought in Small Claims (up to $3500)

· Foreclosure (judicial or non-judicial) or other action or proceeding to enforce a deed of trust, mortgage, or agreement for sale

· An unlawful entry or detainer action

· Any matter within jurisdiction of a probate court

Also, the filing of a judicial action to record a lis pendens or order of attachment, receivership, injunction, or other provisional remedies is not a waiver of the obligation to submit the claim to ADR, or a breach of the duty to mediate or arbitrate.

Attorney Fees and Costs
The prevailing party in any dispute is entitled to an award of their reasonable attorney fees and costs.

Unit 2, Segment 8: Additional Terms and Conditions Section

Timing for Unit 2/Segment 8 – 40 minutes

What risks are associated with this section?

· Improper calculation of time periods

· Improper notice

· Ineffective cancellation notice

Risk of Loss
This section addresses what happens if there is damage to the property prior to the earlier of possession or COE, i.e. a fire, flood, earthquake, or other act of God. The risk of loss is on the seller, unless the cost of repairs exceeds 10% of the purchase price. In that case, either party may cancel the contract.

Time is of the Essence
The parties acknowledge that time is of the essence in the performance of contractual obligations.

What is the significance of the “Time is of the Essence” clause?

Mining Investment Group, LLC v. Roberts 1 CA-CV 06-0684
Compensation

· Compensation is addressed by a separate agreement to be delivered by the brokers to the escrow company for payment at COE (unless previously paid).

· If the seller is paying, the contract constitutes an irrevocable assignment of the seller’s proceeds at COE.

· If the buyer is paying, payment is to be collected from the buyer as a condition of COE.

Copies and Counterparts

· Whether or not the contract has been faxed or delivered electronically, it’s still treated as an original contract.

· If the contract and related documents are transmitted electronically in counterparts, they’re deemed to constitute one instrument.

· Exception: the Lead-based Paint Disclosure Statement may not be signed in counterpart, although copies of it may be signed.

Calculating Time Periods

· For time periods in the contract, the day of the act or event from which the time period begins is not included. The last day of the time period is included.  

Example: If contract acceptance occurs on Monday, five days after contract acceptance expires on Saturday at 11:59 p.m.
· Contract acceptance occurs on the date the signed contract (and any incorporated counteroffer) is delivered to and received by the appropriate broker.

· Acts that must be performed three days prior to COE must be done three full days prior.  

Example: if COE is Friday, the act must be performed by 11:59 p.m. on Monday.

Days
All references to days are calendar days that begin at 12:00 a.m. and end at 11:59 p.m.

Example: If a cure period notice is sent at 5 p.m. on Monday, the three-day cure period expires at 11:59 p.m. on Thursday night, calculated as follows:

· The day of the act, Monday, is not included. Tuesday is Day 1, Wednesday is Day 2, and Thursday is Day 3.

· The last day of the time period, Thursday, is included and ends at 11:59 p.m.  The non-complying party would be in breach at 12:00 a.m. on Friday.

Subsequent Offers
The buyer acknowledges that the seller can accept any subsequent offers until COE but they must be backups, contingent on cancellation of the contract.

Cancellation

· Either party may exercise a right of cancellation allowed in the contract by delivering a notice (stating the reason for cancellation) to the other party or the escrow company.  

Cancellation becomes effective immediately upon delivery of the cancellation notice.

Notice
Unless otherwise provided, delivery of notices and documentation must be in writing and addressed as indicated in the referenced sections (8rq and 9a).

Notices and documentation are deemed delivered and received when:

· Hand-delivered

· Faxed

· E-mailed, if e-mail addresses are provided

· Sent by recognized overnight courier service

The broker must check the office, fax, and e-mail provided in the notice sections daily.

Are you required to receive notices via e-mail?

No, only if you provide an e-mail address in Section 8rq or 9a.  For clarity, you may wish to indicate “not authorized” on the e-mail line.

“Hold Harmless” Clause: Roundtable Discussion

Does the “hold harmless” clause effectively immunize you from liability?

Not necessarily. There must be evidence that the terms have been discussed or negotiated (i.e. the client has initialed the provision).

In Aranki v. RKP Investments, Inc., 194 Ariz. 206, 979 P.2d 534 (App. 1999), the court concluded that the hold harmless clauses in the 1994 AAR Contract did not immunize the buyer’s broker from liability because there was no evidence the hold harmless terms were discussed or negotiated between the parties. Of importance to the court was that the parties didn’t initial the provision.
Aranki v. RKP Investments, Inc., 194 Ariz. 206, 979 P.2d 534 (App. 1999):

Does the “hold harmless” clause help the buyer?  If so, how?

The clause does help the buyer because it serves to clarify the law and the roles of those involved in real estate matters.

Terms of Acceptance

Acceptance occurs, and the offer becomes a binding contract when signed by the seller and delivered and received by the specified time and date.

Reminder:  This may be done in person, by mail, fax, or e-mail and is considered received when correctly sent, whether or not the e-mail is opened, or the fax is taken off the machine.

Broker on Behalf of Buyer

Broker and Salesperson contact info is included here for addressing notice to the buyer, for agency confirmation, and earnest money receipt. All notices must be sent to the salesperson indicated unless otherwise provided.

Agency Confirmation

The agency relationship of the broker writing the offer is confirmed here. Both agency confirmations are on the same page, so inconsistencies will be obvious.

Unit 2, Segment 9: Seller Acceptance Section

Timing for Unit 2/Segment 9 – 10 minutes

What risks are associated with the Seller Acceptance Section?
· Unenforceable contract due to lack of proper signature

· Ambiguity due to counter offers

Broker on Behalf of Seller

· Contains listing broker’s info

· All notices to the seller must be sent to the salesperson indicated unless otherwise provided

Agency Confirmation

· Confirms agency relationship of listing broker

Seller Receipt of Copy

· Seller acknowledges receipt of a copy of the contract

· Seller grants permission to the broker to deliver a copy to the buyer

Counter Offer

· If a counteroffer is attached, the seller should sign both the offer in the contract and the counteroffer.

In the case of a conflict between the offer and counteroffer, the counter offer is controlling.
Offer Rejected by Seller

· If the offer is rejected, the seller should initial and date this provision.

Risk Reduction Discussion

1. Why do you think the Offer Rejected by Seller provision was added to the Resale Contract?
2. Whose risk is reduced by the seller initialing the provision for rejected offers?
3. Does the significance of this provision change in a multiple offer situation?

Unit 3:
Residential Contract, Related Forms, and Other Addenda

Unit 3, Segment 1: Domestic Water Well Addendum (DWWA) and Domestic Water Well/Water Use Addendum to SPDS (DWW SPDS)

Total time for Unit 3 – 60 minutes

Timing for Unit 3/Segment 1 – 10 minutes

What are the risks here?
· Loss of water rights

· Liability due to inadequate water

What type of information does the DWW SPDS ask for from the seller?
· Ownership

· Registration

· Well-sharing agreements

· Disclosure of any tests indicating well or well equipment problems or health hazards

· The well’s pumping capacity

And what does the DWW SPDS prompt the buyer to do?
· Investigate current water use laws that may affect the property

· Consult independent legal counsel regarding any water use/water rights issues

· Review the notice on General Stream Adjudications

What is the significance of General Stream Adjudications?

These are court proceedings to determine the extent and priority of water rights in an entire river system. In Arizona, this currently deals with both the Gila River and the Little Colorado River systems. These claims are based on federal law and affected property transfers should include assignment of statement of claimant forms from sellers to buyers.

The DWW SPDS asks whether a Statement of Claimant has been filed and, if so, asks for a copy and the claim number. 

For necessary forms, contact:

Arizona Department of Water Resources

1-800-352-8488

1-866-246-1414

602-417-2442

Unit 3, Segment 2: Disclosure of Buyer Agency and Seller Waiver and Confirmation Form (DBA)

Timing for Unit 3/Segment 2 – 10 minutes

What are the risks associated with limited/minimum service transactions?
· Dual agency

· Violation of Commissioner’s Rules

DBA Overview 

The DBA form exists to ensure that all parties involved in a limited service transaction comply with the ADRE Commissioner’s Rules, specifically R4-28-1102.

What issues are we addressing here?  What are we telling the seller?

· They have a legal right to have an agent represent their interests and negotiate offers on their behalf and are hereby waiving this right.

· The buyer’s broker works for the buyer, and ONLY for the buyer.

· Anything they say to the buyer’s broker, the buyer’s broker is legally obligated to turn around and disclose that information to the buyer.

Why is this necessary?  
· When the buyer’s broker presents the offer to the seller directly, the seller can get confused and fail to realize the adversarial nature of the buyer’s broker’s position.

· The seller, not having anyone on their side of the table, directs all their questions about the transaction to the “expert” in the room, who happens to represent the other party.

What is the risk here if you are the buyer’s broker?

· Well, although you can respond to questions and discuss the offer, the seller might get confused and think you represent them in which case an undisclosed dual agency situation could result.

Unit 3, Segment 3: Buyer Contingency Addendum

Timing for Unit 3/Segment 3 – 15 minutes

What risks are associated with a contingency on the sale of a buyer’s home?
· Ambiguity – of which buyer’s property?
· Disputes regarding removal of the contingency

· Disputes regarding subsequent offers

This addendum is used when the Resale Contract is contingent on the sale (and closing) of the buyer’s current home. There are two options:

Option One: Contingent upon accepted offer for buyer’s property
What are the requirements that have to be met in this contingency?
· An accepted offer to purchase the buyer’s specified property by a specified date. 

· If the buyer accepts the offer, they have to deliver the sale documents to the seller for review within three days after acceptance of the offer of execution of the accepted offer.

· Now, unless the seller cancels the contract within 3 days of receipt of the Accepted offer documents, the Resale Contract becomes contingent upon the closing of the pending sale of the buyer’s property by the specified date.
What if the seller accepts a subsequent offer before the sale of the buyer’s property?

· The seller must deliver written notice to the buyer.

· Upon receipt of the notice, the buyer has the specified number of days to remove the contingency (in writing) and provide documentation from the lender that the buyer can close escrow by the agreed date without the sale and closing of their existing property. 

· If the buyer can’t do this, the contract is deemed cancelled and the buyer gets their earnest money back.

Option Two: Contingent on the Closing of the Buyer’s Property

What are the requirements for this contingency?

· The resale contract is contingent upon close of escrow on the buyer’s specified property by the specified date.

· The buyer must deliver the accepted offer  documents to the seller with the Buyer Contingency Addendum
Provisions Applicable to Both Options

What provisions are common to both options?

· If the sale and closing of the buyer’s property is not completed by the specified date, the contract is deemed cancelled and the buyer’s earnest money is returned.  

What should the buyer do if the sale and closing of their property isn’t completed?

· If buyer’s accepted offer cancels for any reason, buyer shall deliver notice to Seller within 3 days of buyer’s receipt of cancellation and provide evidence of cancellation

· Upon request, Buyer shall provide Seller with a written update regarding the status of the sale of Buyer’s property

· Seller may issue a cure notice to Buyer as required by Section 7a of the Contract if buyer fails to timely deliver Notice required by the Addendum

Buyer Contingency Addendum Scenarios

Scenario 1:
You represent the seller. Your seller enters into a contract with a buyer contingent on the sale and closing of the buyer’s property (Option One). A couple weeks later, the buyer still has not gotten a contract on their existing property and you get another offer without the contingency. Your seller wants to accept the subsequent offer.  What should you do? Explain.
The seller can accept the subsequent offer and deliver notice to the buyer.  If the buyer can’t – within the specified number of days – remove the contingency and provide documentation from their lender that they can close on time without the sale of their current property, the contract is cancelled and the seller can proceed with the transaction with the subsequent buyer.

Scenario 2:
You represent the buyer, who has entered into a contract to purchase the seller’s home contingent on the closing of the pending sale of their current property (Option Two). A week before the scheduled closing of the buyer’s current property, the sale falls through. What should you do? Explain.
The contract is cancelled but you must have the buyer provide notice to the seller of the failed closing in order for the buyer to secure the return of their earnest money.  Otherwise, the buyer is in breach for failing to deliver the notice and the seller is entitled to keep the earnest money as damages. 

Unit 3, Segment 4: Additional Clause Addendum, Other AAR Forms and Addenda, Uniform Special Durable Power of Attorney Form

Timing for Unit 3/Segment 4 – 10 minutes

What risks are addressed by these forms?
· Uniform language

· Fewer disputes

Additional Clause Addendum

Back-up Contract – Contingent upon Cancellation of Prior Contract

Use: writing a back-up contract contingent upon cancellation of a prior contract.

· The seller can still amend, extend, or modify the existing contract.

· Upon receipt of the notice of cancellation of the prior contract, the buyer’s broker should open escrow and deposit the earnest money.

· The date of the seller’s notice to the buyer of the cancelled prior contract becomes the date of “contract acceptance” for the purpose of calculating contract time periods.

· The buyer can cancel the back-up contract at any time prior to receipt of the seller’s notice of cancellation of the prior contract.

Signature of Absent Buyer Spouse or Co-buyer

If one buyer is unavailable when the contract is written, the signing buyer must obtain their signature within a specified time period after acceptance or deliver a disclaimer deed to the escrow company that eliminates the need for the absent signature.

Corporate Relocation Approval

Use: when the seller is in the process of a corporate relocation, this makes the offer contingent upon corporate approval.

The buyer agrees to cooperate with any disclosures or addenda required by the corporation, provided they don’t incur additional costs or liability.

Nonrefundable Earnest Money

Use: This provision makes the buyer’s earnest money nonrefundable, unless:

· They cancel pursuant to the Due Diligence Section of the contract

· The contract is cancelled pursuant to the Risk of Loss Section

· Escrow fails to close due to the seller’s breach of contract

The nonrefundable provision applies even in the case of an unfulfilled loan contingency or if the property fails to appraise for the sales price, unless otherwise prohibited by Federal Law (Amendatory Clause)
Waiver of Appraisal

Use: the buyer agrees to waive the appraisal contingency.

If the property fails to appraise, the buyer will increase their down payment to make up the difference.

All cash Sale Appraisal Contingency:
Use:  when an all cash buyer wants to ensure the premises appraises for at least the purchase price

Risk:  Buyer has 5 days after notice of appraised value, or 20 days after contract acceptance, whichever occurs first, to cancel the contract and receive a return of earnest money or the appraisal contingency is waived.

Survey

Use: when a survey of the property is required.

It must be performed by a licensed surveyor within a specified number of days, in accordance with recognized standards. The cost of the survey may be paid for by either party.

Tax-Deferred Exchange

Use: when either party intends to enter into a tax-deferred exchanged pursuant to I.R.C. §1031, or otherwise.

Important Points:

· The party requesting the change will pay all additional costs associated with it.

· The broker(s) and non-requesting party are held harmless for any liability that may arise from the exchange.

Water

Use: in areas where water rights might be an issue.

Other AAR Forms and Addenda

1. Addendum: 
used when you need more room to include the terms being offered or amend or add additional terms to an existing contract.

2. Additional Compensation Consent: 
Discloses that a broker has received compensation for providing transaction-related services (other than brokerage services).

3. Loan Assumption/ Addendum: 
Provides additional terms when financing includes a loan assumption.

4. Compensation Agreement for Unrepresented Seller:
 Compensation agreement between a buyer’s broker and a FSBO.
5. Counter Offer: 
Used to make counteroffers to initial purchase offers.
6. Lead-based Paint Disclosure (Sales): 
Meets requirements for lead-based paint disclosure for residential sales.

7. Lead-based Paint Disclosure (Rental): 
The same for rental properties.

8. Multiple Counter offer: 
Used when making counteroffers to multiple parties.
9. Request for Loan Information:
 Used by the seller to request loan information from their lender to determine equity, assumability, and other pertinent information.

10.  Seller Financing Addenda

Used when financing includes Seller Carryback

There are 3 different types of addenda

1) Only 1 residential property

2) Three or fewer residential properties

3) Non-consumer credit transaction

11. Seller Lease/Solar Assumption Addendum
When the premises has a solar system that is subject to lease or unpaid loan

Spanish Translations

AAR provides Spanish-translation companion pieces to the AAR Resale Contract and eight other AAR forms used in residential sales or leasing transactions. They aren’t actual forms but literal translations to assist Spanish-speaking buyers and sellers.  However, Spanish-speaking parties should still be advised to select their own translator to assist them.

Notes:

Uniform Special Durable Power of Attorney

What is a power of attorney?

A document designating another person to act as the individual’s agent.

What does the Uniform Durable Power of Attorney form allow?

It permits the agent appointed to act as power of attorney “to sell, convey, purchase, acquire, mortgage or otherwise encumber, transfer in trust, borrow money and execute and deliver notes therefore, loan money and receive notes and security therefore, and take or perform any other act necessary or appropriate regarding the real property” described in the form.

Note: Make sure to check with the title/escrow company to make sure they’ll accept the Uniform Durable Power of Attorney form available from AAR’s Web site.

Unit 3, Segment 5: Buyer Advisory

Timing for Unit 3/Segment 5 – 15 minutes

What risks are addressed by the Buyer Advisory?

· Buyer disclosure

· Buyer education

Buyer Advisory

The Buyer Advisory is designed to be utilized online and provides buyer with a wealth of information about:

· Issues that may be important in a transaction

· Why certain issues are important

· Where to find additional information (via hyperlinks in the electronic version)

The Buyer Advisory is divided into three general sections:

1. Common documents a buyer should review

2. Physical conditions in a property the buyer should investigate

3. Conditions affecting the surrounding area the buyer should investigate

So why do we have the Buyer Advisory?

· To aid buyers with what might be the biggest financial decision they make

· To produce better-informed buyers

· To reduce broker liability
Peer Teaching Exercise

Pair off with a partner sitting close by. Take turns “playing” the buyer and the buyer’s agent. The person playing the buyer’s agent will:

1. Explain to the buyer the purpose of the advisory, how it’s organized, and give some examples of the types of issues addressed in each section.
2. Convince the buyer to review the Buyer Advisory by providing them with at least three potential benefits.
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