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Federal Legal Issues

Student Manual

rCRMS COURSE LIST

REQUIREMENTS FOR CERTIFICATION:

· Must take ALL 3 Core Courses 

· Must take 1 Contract Course 

· Must take 1 Elective Course 



CORE COURSES:  (must take ALL 3 of the following one day courses): 

Agency, Employment and the Standard of Care (3hrs Agency, 3hrs Commissioners Standards) 
Explore agency and employment agreements, duties, and learn how to comply with the standard of care in the industry. 

Disclosure & Due Diligence (6hrs Disclosure) 
Explore how to fulfill the disclosure obligations in a real estate transaction and the due diligence responsibilities of the parties.

Essential Skills for a Successful Closing (6hrs Real Estate Legal Issues) 
Explore the complexities of handling escrow, title and financing issues in a real estate transaction.


CONTRACT COURSES:   (must take 1 of the following two day courses)
Mastering the Commercial Transaction (6hrs Contract Law) 
Master the complexities of the commercial real estate transaction and business brokerage transaction from offer to closing, including drafting the AAR Commercial Real Estate Contract and related addenda.

Mastering the Land Transaction (9hrs Contract Law, 3hrs Real Estate Issues) 
Master the complexities of the vacant land real estate transaction from offer to closing, including drafting the AAR Vacant Land/Lot Purchase Contract and the most common addenda.

Mastering the Residential Resale Transaction (3hrs Disclosure, 9hrs Contract Law) 
Master the complexities of the residential resale real estate transaction from offer to closing, including drafting the AAR Residential Resale Real Estate Purchase Contract and related addenda.
 

ELECTIVE COURSES:   (must take 1 of the following one day courses): 

Advertising, Marketing & Misrepresentation: Risk and Regulation Examine advertising and marketing principles, the rules and regulations governing these activities and how to avoid misrepresentation in a real estate transaction.

Claims, Litigation and Remedies
Explore the elements of common real estate claims and litigation, the available remedies, claims management, and dispute resolution. 

Federal Legal Issues
Examine how best to comply with the federal laws that impact a real estate transaction such as: fair housing, RESPA, and antitrust.

Leasing Essentials (3hrs Contract Law, 3hrs Real Estate Legal Issues) 
Master the essential elements of real estate leasing, including landlord/tenant laws, property management and a broker’s responsibility in this specialty


Short Sales, REO’s & Foreclosures (3hrs Contract Law, 3hrs Real Estate Legal Issues) 
Short sales and foreclosures are on the rise. Because these transactions are likely to make up a large percentage of your business, it is important to understand the risks inherent in these situations. By familiarizing yourself with the problems that can and do occur in these transactions, you can develop strategies to reduce risks for the clients, salespersons and brokers involved.
Recertification Requirement:  Take at least one rCRMS class every two years, effective January 1, 2015.
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Course Introduction
This course is a detailed look at federal issues that impact a real estate transaction, including antitrust, RESPA and fair housing.  This course allows students to master the complexities of these federal issues and incorporate appropriate risk reduction strategies into their practices.  Sections of the text in this course were taken directly from the book Arizona Real Estate: A Professional’s Guide to Law and Practice by K. Michelle Lind, CEO of the Arizona Association of REALTORS®.  Other sources used are annotated. 

Course Learning Objectives

Upon completion of this course, students will be able to:

· Define RESPA. 

· Describe how RESPA affects the practice of real estate.

· Explain the risks associated with non-compliance of RESPA.

· Recognize situations that can increase risk and liability for salespersons and brokers for non-compliance to RESPA.

· Define fair housing.

· Define how fair housing laws affect the practice of real estate.

· Explain the risks associated with non-compliance to fair housing laws.

· Recognize situations that can increase risk and liability for salespersons and brokers for non-compliance to fair housing laws.

· Define the antitrust laws.  

· Describe how the antitrust laws affect the practice of real estate.

· Explain the risks associated with non-compliance to the antitrust laws. 

· Recognize situations that can increase risk and liability for salespersons and brokers for non-compliance to antitrust laws.

For the Instructor: Using the Directive Format

The Directive Format

This course uses the directive format.  You’ll notice that the left column of the Instructor’s Manual contains some directions and timing for instructors. The right column contains the “meat” of the course.  The advantage of using this format is that it provides maximum uniformity in the material being taught.  It’s a good idea to familiarize yourself beforehand with the layout of the Student Manual so you can see how the two formats work together to allow for an active learning experience.

· Timing

The course is timed out in small sections.  The timing is designed to allow for questions from the students and, in some cases, further discussion as needed.  Because the timing is broken up into smaller increments, if one segment runs longer than the allotted time, you can make necessary adjustments to the segment of your choice.  Also, if you want to spend slightly more or less time on something, you can plan beforehand to take or add a little time somewhere else.  Breaks can be inserted as needed between segments.

The units on RESPA and fair housing are designed to be about 150 minutes each.  The unit on antitrust is last and is allocated 50 minutes.  There is a lot of information in all three units.  You will need to watch your time carefully to ensure sufficient time for the final unit. 
· Exercises

The exercises are designed to provide active breaks in the lecture.  You can certainly substitute exercises of your own to fit the allotted time.  The exercises incorporate movement and activity whenever possible, even if it’s only the movement involved in breaking into groups or standing up.  Using physical activity helps the students increase retention and cuts down on students “tuning out” due to boredom.

· Scripted Speech

Some of the Instructor’s Manual is written as a “script.”  This provides some continuity in how the material is presented as well.  Should you have to leave a course before it’s completed due to emergency or illness, another instructor – even a less experienced one – would be able to step in for you without compromising the presentation of the material.  This isn’t meant to prevent you from incorporating your own illustrations or discussions; you don’t have to use the exact words provided, you should use what’s comfortable for you.  The question and answer style used throughout helps increase student involvement in the lecture portions of the course. 

· Materials

As with any course, you should prepare any needed materials for the students beforehand.  The following is the list of materials needed for this course:
· Scratch paper and pens for each table

· Some sort of timer

· Small “prizes,” (e.g., candy)
Add to this list any additional materials you require.  Also, you might choose to make some of the illustrations more active.  The more creative you are with your materials, the better.

· Slides/Visual Aids

Although PowerPoint slides are the traditional visual aid of choice, anything that relates to the discussion can serve as a visual “anchor” for students.  The more creative you are with your visual aids, the better.

IMPORTANT NOTE:  Most of the students’ questions will probably be scenario or case study-based.  As you prepare to teach this course, make sure you consult with a competent attorney with any questions you might have prior to teaching. 

Good Luck!

Unit 1:
RESPA

Unit 1, Segment 1: Introduction
	Introduction 

10 min


	Introduce yourself briefly and review basic information and instructions,(i.e. location of bathrooms and “Turn off all cell phones.”)  Have participants introduce themselves



	Unit 1 needs a total of 150 mins

Learning Objectives

1 min
Introductory Illustration

4 mins
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Risks

5 min

Icebreaker

5 min for activity plus 5 minutes for debrief 

Debrief the icebreaker.  Make sure to explain that we will go into details about these types of activities in this Unit.


	Review the learning objectives of this Unit:

At the conclusion of this Unit, participants will be able to:

· Define RESPA. 

· Describe how RESPA affects the practice of real estate.

· Explain the risks associated with non-compliance of RESPA.

· Recognize situations that can increase risk and liability for salespersons and brokers for non-compliance to RESPA.

This Unit focuses on RESPA – the Real Estate Settlement Procedures Act and how it affects real estate licensees. 

Can you guess what these letters stand for?
T_____________ There’s
N_____________ No
S_____________ Such
T_____________ Thing
A_____________ As
A_____________  A 
F_____________Free
L_____________ Lunch
Ask the class if they have any ideas about what these letters stand for.  Explain that a long time ago bars offered “free lunch” to anyone who bought drinks during lunch.  Of course the drinks were overpriced to cover the costs of the “free” food – so although the food was technically free, the customers really paid for it through the overpriced drinks.  The customer received “something of value” – food in this case– in exchange for business – the purchase of adult beverages.  
What does that mean and how does it apply to this Unit’s topic of RESPA?

In this case, we’re using it to say you can’t get something for nothing—there’s always a cost to someone.  RESPA prohibits brokers and agents from receiving anything of value in exchange for referrals to industry partners (e.g., mortgage brokers).  
Ask:  What are the potential risks for failing to comply with RESPA?  

Answers: fines, jail time, loss of reputation, loss of business

Icebreaker 

Break the class into groups of 3 or 4.  Have them go through the quiz and answer True or False.  Make sure they select a scribe who will also report out. 

Quickly answer the following questions with a True or False with regard to current RESPA regulations.  You have 5 minutes! Be prepared to explain your answer. 

Q 1:
RESPA applies to transactions involving 

commercial real estate. 

           True     False

False. RESPA primarily applies to residential real estate transactions for 1-4 family properties. 

Q 2: 
RESPA permits a lender to give a borrower an incentive, such as a chance to win a trip or a rebate for doing business with them. 

           True     False

True.  RESPA does not prohibit a lender or other settlement provider from giving the borrower an incentive for doing business with it as long as the incentive is not based on the borrower referring business to the lender. The main point to explain here:  the difference between a borrower and another party to the transaction – like a real estate agent.  If the word “borrower” was changed to real estate agent or broker, under RESPA, the trip (even the opportunity to win a trip!) would be a thing of value given in exchange for the referral of business. 

Q 3: 
When a real estate salesperson works for a brokerage that has affiliated settlement services such as title insurance, the salesperson is required to disclose the relationship and state that the use of the referred service is not required.

           True     False

True.  

Q 4:
In October 2015, the closing disclosures required under RESPA were integrated with the closing disclosures required under TILA to make it easier for consumers to comparison shop for mortgages
           True     False True     False.

True

   How did you do?  
Don’t be concerned if your group got a few wrong.  By the end of this Unit you’ll have a better understanding of RESPA but you won’t be an expert!  Keep in mind that you should always consult an attorney familiar with RESPA before you enter into agreements with settlement service providers. 
Any questions?



	
	


Unit 1, Segment 2: RESPA – General Information

	RESPA General

5 mins

RESPA Goals
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	The Real Estate Settlement Procedures Act (RESPA)
· is a federal consumer protection statute 
· was enacted in 1974
· was created to ensure that buyers receive adequate information about the costs of financing and closing escrow on the purchase of a home 
· was enacted to protect consumers from unfair practices by settlement service providers.  

Language in the act expressly states that there is need for significant reform in the real estate settlement process to ensure that consumers throughout the United States are provided with greater and more timely information on the nature and costs of the settlement process and are protected from unnecessarily high settlement charges caused by certain abusive practices that have developed in some areas of the country.

For real estate licensees, RESPA primarily impacts closing costs and settlement procedures and has two overarching goals:
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IMPACTS:  RESPA has specific requirements about disclosures, the timely delivery of those disclosures and who is responsible for delivering them.  There are also specific requirements about settlement procedures, closing costs and the documents for them.  

GOALS:  More importantly for this audience, RESPA expressly prohibits kickbacks or referral fees between settlement service providers and real estate licensees.  
RESPA is also especially helpful to borrowers as they see to make decisions about which lender to choose.
Additional requirements of RESPA include a reduction in the amounts home buyers are required to place in escrow accounts (established to ensure the payment of real estate taxes and insurance) and the significant reform and modernization of local recordkeeping of land title.  

This Unit will primarily discuss the main goals noted in the graphic. 

Any questions?




Unit 1, Segment 3: RESPA Definitions

	RESPA Definitions

15 mins

NOTE to Instructors:

There is a handout created for you to turn this into a “match” game.  Instructions for the match game are on the handout. 

If the class size does not lend itself to the match activity or if you are running short on time, there is an alternate handout that they can do individually.  A copy of that handout is in the students’ workbooks.  

	The definitions below are how they are defined either in the actual RESPA statute or in the regulations. 

Affiliated business arrangement:  An arrangement in which a person (or an associate) who is in a position to refer business incident to or a part of a real estate settlement service involving a federally related mortgage loan has either an affiliate relationship with or a direct or an ownership interest of more than 1 percent in a provider of settlement services; and directly or indirectly refers business to that provider or affirmatively influences the selection of that provider.  [Arizona Real Estate: A Professional’s Guide to Law and Practice]
Associate:  One who has one or more of the following relationships with a person in a position to refer settlement business: (A) a spouse, parent, or child of such person; (B) a corporation or business entity that controls, is controlled by, or is under common control with such person; (C) an employer, officer, director, partner, franchisor, or franchisee of such person; or (D) anyone who has an agreement, arrangement, or understanding, with such person, the purpose or substantial effect of which is to enable the person in a position to refer settlement business to benefit financially from the referrals of such business.  
Federally related mortgage loan:  Includes any loan (other than temporary financing such as a construction loan) which – (A) is secured by a first or subordinate lien on residential real property (including individual units of condominiums and cooperatives) designed principally for the occupancy of from one to four families, including any such secured loan, the proceeds of which are used to prepay or pay off an existing loan secured by the same property; and (B)(i) is made in whole or in part by any lender the deposits or accounts of which are insured by any agency of the federal government, or is made in whole or in part by any lender which is regulated by any agency of the federal government, or (ii) is made in whole or in part, or insured, guaranteed, supplemented, or assisted in any way, by the Secretary or any other officer or agency of the federal government or under or in connection with a housing or urban development program administered by the Secretary or a housing or related program administered by any other such officer or agency; or (iii) is intended to be sold by the originating lender to the Federal National Mortgage Association, the Government National Mortgage Association, the Federal Home Loan Mortgage Corporation, or a financial institution from which it is to be purchased by the Federal Home Loan Mortgage Corporation; or (iv) is made in whole or in part by any ``creditor'', as defined in section 1602(f) of title 15, who makes or invests in residential real estate loans aggregating more than $1,000,000 per year, except that for the purpose of this chapter, the term “creditor'' does not include any agency or instrumentality of any state. 
Person:  Includes individuals, corporations, associations, partnerships, and trusts.  
Referral:  Includes any oral or written action directed to a person which has the effect of affirmatively influencing the selection by any person of a provider of a settlement service or business incident to or part of a settlement service when such person will pay for such settlement service or business incident thereto or pay a charge attributable in whole or in part to such settlement service of business.  A referral also occurs whenever a person paying for a settlement service or business incident thereof is required to use a particular provider of a settlement service or business incident thereto   

Settlement services:  Includes any service provided in connection with a real estate transaction including, but not limited to, the following: title searches, title examinations, the provision of title certificates, title insurance, services rendered by an attorney, the preparation of documents, property surveys, the rendering of credit reports or appraisals, pest and fungus inspections, services rendered by a real estate agent or broker, the origination of a federally related mortgage loan (including, but not limited to, the taking of loan applications, loan processing, and the underwriting and funding of loans), and the handling of the processing, and closing or settlement.  

Rule of thumb – if the service is provided at or before the closing – it is probably a settlement service. 

Thing of value:  Includes any payment, advance, funds, loan, service, or other consideration.  
Title company:  Means any institution which is qualified to issue title insurance, directly or through its agents, and also refers to any duly authorized agent of a title company.   
Any questions?




Unit 1, Segment 4:  Settlement Service Providers Covered by RESPA
	Who is covered by RESPA

5 mins
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These types of businesses are NOT involved with the settlement so they are not covered. 


	Ask the class, “Who is impacted by RESPA?”

· Real estate brokers 

· Real estate agents 

· Title agents 

· Title/escrow companies 

· Lenders 

· Inspectors 

· Appraisers

· Attorneys

· Home Warranty Companies

K. Michelle Lind, in Arizona Real Estate: A Professional’s Guide to Law and Practice, states:


“Because brokers generally have the initial relationship with the client, title/escrow companies, lenders, and inspectors often compete for the business that the broker’s client brings.  

Competition based on service to the client is legitimate and results in a higher level of professionalism in the industry.  

Competition based on kickbacks and prohibited referral fees result in higher costs to the client and expose the broker and affiliated industries to civil and regulatory penalties.”

Real estate licensees are at risk for RESPA violations because of their working relationship with other settlement service providers. 

Who is NOT impacted by RESPA?
moving companies, decorators, renovation contractors, lawn service providers.  



Unit 1, Segment 5: Transactions Covered by RESPA
	Transactions covered by RESPA

10 mins

Transactions NOT covered by RESPA
10 mins


	Which transactions are covered by RESPA?  

· All federally-related mortgage loans 
Remind the participants that we defined this term just a few minutes ago. 
· 1-4 family residential dwelling

· FHA

· VA

· Loans made with FDIC insured money

· Loans expected to be sold to Fannie Mae, Freddie Mac or Ginnie Mae

· Condominium 

· Cooperative apartment

· Lot with a mobile home on it

· Lender makes real estate loans that total more than $1,000,000/year

· First-lien residential mortgage loans and second or subordinate liens for home equity loans

Which transactions are NOT covered by RESPA?

· Assumptions without lender approval.  [Any assumption in which the lender does not have the express right to approve a subsequent person as the borrower on an existing federally related mortgage loan.  Any assumption in which the lender’s permission is both required and obtained is covered by RESPA and this part, whether or not the lender charges a fee for the assumption.]
· Cash sales

· Purchase-money mortgages (when the seller takes back a note and mortgage)
· Loan for commercial purposes
· Loan for business purposes [This is defined as an extension of credit primarily for a business, commercial, or agricultural purpose, as defined by Regulation Z, 12 CFR 226.3(a)(1)]. 
· Loan for agricultural purposes

· Loan to purchase 25+ acres

· Loan to purchase vacant land (UNLESS a residential dwelling will be built or placed on it)  [Any loan secured by vacant or unimproved property, unless within two years from the date of the settlement of the loan, a structure or a manufactured home will be constructed or placed on the real property using the loan proceeds.  If it is a loan for a structure or manufactured home to be placed on vacant or unimproved property will be secured by a lien on that property, the transaction is covered by this part.]  
· Temporary loan [Temporary financing such as a construction loan. The exemption for temporary financing does NOT apply to a loan made to finance construction of a 1-4 family residential property IF the loan is used as, or may be converted to, permanent financing by the same lender or is used to finance transfer of title to the first user.  If a lender issues a commitment for permanent financing, with or without conditions, the loan is covered by §35005.5(b)(3).  Any construction loan for new or rehabilitated 1- to 4- family residential property, other than a loan to a bona fide builder (a person who regularly constructs 1- to 4- family residential structures for sale or lease) is subject to this part if its term is for two years or more.  A “bridge loan” or a “swing loan” in which a lender takes a security interest in otherwise covered 1- to 4-family residential property is not covered by RESPA and in this part.] 
· Seller-financed transaction

· Loan conversions  [Any conversion of a federally related mortgage loan to different terms that are consistent with provisions of the original mortgage instrument, as long as a new note is not required, even if the lender charges an additional fee for the conversion.]  
· Secondary market transactions [A bona fide transfer of a loan obligation in the secondary market is not covered by RESPA and this part, except as set forth in section 6 of RESPA (12 U.S.C. 2605) and §3500.21.  
Expanded definitions are from §35005.5, 24 CFR Ch. XX (4-1-09 Edition)
Conclusion and Review

Not all real estate transactions are covered by RESPA.  Real estate licensees need to be aware of which transactions are covered—or have the potential to be covered—in order to protect themselves.  
Key words to trigger a RESPA transaction are: 
“federally insured,” 
residential (1-4 families), and
first lien mortgage. 
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Unit 1, Segment 6: RESPA Sections that Affect Real Estate Licensees and Brokers

	RESPA Sections that Affect Real Estate Licensees and Brokers

65 mins TOTAL for this segment

Section 8
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Thing of Value

Ask the class if they have any other examples. 

[Other examples could include tickets to a sports event, theater tickets, handing out gifts (including those that are less than $25), paying admission for real estate licensees to attend real estate seminars]
Section 8 – Unearned Fees

Section 8 – Exceptions to (a) and (b)

Student Manual pg 22
Scenario 1

Break the class into their groups and have them work on the scenarios.  Make sure they have a scribe selected to report out on their behalf. 

Scenario 2

Scenario 3

Scenario 4

Scenario 5

Scenario 6

Scenario 7

Scenario 8
Scenario 9
Scenario 10
Court Cases
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Section 9

Title Insurance
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Scenario 1

Scenario 2
Conclusion and Review


	Which sections of RESPA primarily affect Real Estate Licensees and brokers?

Requirements of RESPA by Section

Section 8 – Kickbacks and Referral Fees

Section 8 (12 U.S.C. §2607; 24 C.F.R §3500)

Kickbacks and Referral Fees

Section 8(a) of RESPA prohibits kickbacks and referral fees.  Section 8(a) states:

No person shall give, and no person shall accept any fee, kickback, or thing of value pursuant to any agreement or understanding, oral or otherwise, that business incident to or a part of a real estate settlement service involving a federally related mortgage loan shall be referred to any person. 

Simply put, RESPA prohibits real estate salespersons or brokers from receiving a “thing of value” for referrals to mortgage brokers, title companies, etc. 

RESPA defines a “thing of value” as any payment, advance, funds, loan, service, or other consideration.  This includes:   

As noted above, the Act [Section 3(2) of RESPA (12 U.S.C. 2602(2)] broadly defines a “thing of value” as any payment, advance, funds, loan, service, or other consideration.  This includes:

· Money

· Discounts

· Salaries

· Commissions

· Fees

· Duplicate payments of a charge

· Stocks
· Dividends

· Distribution of partnership profits

· Franchise royalties

· Credits representing money to be paid at a future date

· Retained or increased earnings

· Increased equity in a parent or subsidiary entity

· Special bank deposits or accounts

· Special or unusual banking terms

· Services of all types at special or free rates

· Sales or rentals at special prices or rates

· Lease or rental payments based on business referred

· Trips

· Gift Cards

· Rounds of golf

· Dinner

· Tickets (movie, sports)

· Payment of another person’s expenses

· Reduction against an existing obligation
NOTE: Payment is synonymous with the giving or receiving of a thing of value and does not require the actual transfer or funds. 

Why are these types of things prohibited?  
According to Mortgage Fraud and Predatory Lending: What Every Agent Should Know, referral fees between settlement service providers are not necessarily in the best interest of the consumer.  Referrals may be made for the incentive – not what is best for the borrower.  Eventually someone has to pay for the incentive and they are often wrapped into the bill to the consumer.  

What types of things are service providers permitted to do?

· Thank you note for the referral

· Appreciation party so long as invitation to the party is not predicated on referrals (e.g., a REALTOR® appreciation party where any REALTOR® can attend)
Unearned Fees

Section 8(b) of RESPA prohibits a person from giving or accepting any part of a charge for services that he or she did not perform (unearned fees).  That is, a business entity (whether or not in an affiliate relationship) may not pay any other business entity or the employees of any other business entity for the referral of settlement service business.  Section 8(b) states:  
· No person shall give, and no person shall accept any portion, split, or percentage of any charge made or received for the rendering of a real estate settlement service in connection with a transaction involving a federally related mortgage loan other than for services actually performed. 

· Any referral of a settlement service is NOT a compensable service, with a few exceptions.  

· A charge by a person for which no actual services were performed, or limited actual services were performed, is an unearned fee and violates this section of RESPA. 

Section 8(c) Exceptions to 8(a) and 8(b):  

RESPA does not preclude payments for all settlement services.  RESPA does not prohibit:

· Payments to attorneys for actual services.

· Payment by a title company to its duly appointed agent for services actually performed in the issuance of a title insurance policy.
· A payment by a lender to its duly 
appointed agent or contractor for services actually performed in the origination, processing or funding of a loan.

· A payment to any person of a bona fide salary or compensation or other payment for goods, services or facilities actually furnished or performed.

· A payment pursuant to cooperative brokerage and referral arrangements or agreements between real estate agents and real estate brokers. 

· Normal promotional and educational activities that are not conditioned on the referral of business and that do not involve the defraying of expenses that otherwise would be incurred by persons in a position to refer settlement services or business. 

· An employer’s payment to its own employees for any referral activities. 

· Affiliated business arrangements, as long as certain requirements are met.  
Requirements for this arrangement include: 

· A disclosure must be made of the existence of the arrangement.  There are deadlines for the disclosure, see §2607 (c)(4)(A) and HUD Regulation X. Sec. 3500.15 Affiliated business arrangements for additional details. 

· A written estimate of the charge or range of charges for the service must be made at or before the time of the referral.  There are deadlines 

· Buyer cannot be required to use the service.

· Only thing of value that is received from the arrangement is a return on the ownership interest.
 [Arizona Real Estate: A Professional’s Guide to Law and Practice]

Marketing Service Agreements

An agreement by which a settlement service provider, such as a real estate broker, agrees to market and promote the business of another provider such as a title company, in exchange for payment.

Agents and brokerages should review any existing MSAs to ensure they comply with the Real Estate Settlement Procedures Act (RESPA).

Lighthouse Title
In the fall of 2014 the CFPB found that Lighthouse Title’s MSAs with various real estate brokers violated RESPA.

The CFPB and Lighthouse Title entered into a Consent Order.

· Civil money penalty in the amount of $200,000;

· Prohibition from entering into any MSAs in the future;

· Terminate all existing MSAs;

· Require documentation for all exchanges of things of value worth $5.00 or more with persons in a position to refer business for five years.

What caused the CFPB’s findings?
· MSAs were entered into and renewed with the agreement or understanding that business would be referred

· No documentation for how FMV was determined

· Fees were based on how many referrals were received

· Parties were not monitored to ensure contracted services were received.

Do’s

· The MSA should list the actual marketing or advertising to be performed

· Consider using an independent valuation of services to reduce conflicts of interest

· One party to the agreement must perform actual marketing and advertising services that are general in nature and are not related to any specific or closed transaction

· Create a reporting system or records to ensure all services are performed and measure the level of performance

· Create a method for reviewing and verifying types of services and when they are performed

· Make sure the marketing fee paid is commensurate with the fair market value of the marketing and advertising services actually performed

· Have documentation that supports your determination of fair market value

· Consider a flat fee that is only adjusted to correlate to the marketing services performed

· If both parties are equally visible in marketing efforts, each party should equally share expenses.

Don’t’s

· Do not base fees or payments on a per transaction basis

· Fees should not be tied to the success of the marketing arrangement

· Fees should not exceed reasonable, fair market value for contracted services performed

· Fees cannot defray a marketing expense that the other party would otherwise incur

· Payments should not be tied to the success of the other party’s efforts

· The MSA should not contain an exclusivity provision; do not lock out competitors

· The MSA should not contain duplicative general marketing services

· The MSA should not contain direct sales pitches to particular customers.

· Any lease agreement between the parties should be kept separate from the MSA

Can you see where there are opportunities for brokers and agents to unknowingly get into trouble?

Let’s look at some scenarios
Scenarios

Scenario 1
Friendly Lending is an insured FHA lender.  Friendly Lending has a promotional program designed to encourage real estate agents to refer mortgage loan business to it.  For each loan that is referred and that goes to settlement, Friendly Lending awards the real estate agent one point.  Agents who receive five points during the specified time period qualify for a free, all expenses paid trip to Hawaii. 

Is this a potential RESPA violation?  
Why or why not? 

Yes. This is a violation.  The lender is offering a vacation incentive (a thing of value) to the real estate agents in exchange for the referral of loan business.  This violation may deserve criminal action; the lender and any person who accepts the vacation under this promotional program would be in violation of Section 8. 
Scenario 2
Gary is a provider of settlement services and he provides settlement services at abnormally low rates or free to Bob, a builder, in conjunction with a subdivision Bob is building.  Bob agrees to refer purchasers of the completed homes in the subdivision to Gary for the purchase of settlement services in conjunction with the sale of the individual lots by Bob.  

Is this a potential RESPA violation? 
 Why or why not?

Yes. The rendering of services by Gary to Bob for low or no charge constitutes a thing of value given by Gary to Bob in return for the referral of settlement services.  Bob and Gary are in violation of Section 8 of RESPA. 

Scenario 3

Larry the Lender encourages customers who receive federally-related mortgage funds to employ Alice, an attorney, to perform title searches and other related settlement services in connection with their real estate transaction.  Larry and Alice have an understanding that in return for the referral of business, Alice will provide legal services to Larry, Larry’s company’s officers, and Larry’s company’s employees for an abnormally low rate—or for free. 

Is this a potential RESPA violation?  
Why or why not?

Yes.  Both Larry and Alice are in violation of Section 8 of RESPA.  Similarly, if an attorney gives a portion of his or her fees to another attorney, a lender, a real estate broker or any other provider of settlement services, who had referred prospective clients to the attorney, section 8 would be violated by both individuals. 

Scenario 4

Mort the Mortgage Man is attending the local REALTOR® association’s “Meet and Greet.”  He has brought with him note pads with his name and contact information printed on them and distributes them to all the members present at the event.  

Is this a potential RESPA violation? 
Why or why not?

No.  This is not a violation.  Note pads with the lender’s name on it are allowable as normal promotional items.  They are not a thing of value.  However, if Mort gave the agents personalized note pads and pens with their name and contact information on it to use to market to clients, then there could be a violation.  Rationale: Providing the free personalized pens and pads defrays a marketing expense that the real estate agent would otherwise incur. 

Scenario 5

Bonnie the Broker and Larry the Lender jointly advertise their services in various media – a brochure, a newspaper ad, on the web, using social media, etc.  Each month the various invoices come in and their joint expense for this marketing is $2,000.  

Is this a potential RESPA violation? 
Why or why not?

It depends.  If they each pay $1,000/month there is no RESPA violation since nothing in RESPA prohibits joint advertising.  However, if one party pays more than its fair share (pro rata share) of the marketing, there could be a violation.  The discrepancy in payment may give the appearance of quid pro quo. 
Scenario 6

A lender refers Mary, the borrower, to a settlement service provider.  The lender and the settlement service provider do NOT have an affiliated business relationship (as defined by RESPA).  The lender did not provide the Affiliated Business Arrangement Disclosure Statement to Mary.

Is this a potential RESPA violation? 
 Why or why not?

It is not.  The requirement of an Affiliated Business Arrangement Disclosure Statement is only for affiliates. 

Scenario 7

Hank is principal in a law firm and is also a member of the board of Friendly Lending.  Pauline, a borrower, is working with Friendly Lending to finance her new home.  Friendly Lending refers Pauline’s RESPA covered settlement service business to Hank’s law firm but not personally to Hank.  Friendly Lending does not provide the Affiliated Business Arrangement Disclosure Statement to Pauline. 

Is this a potential RESPA violation?  
Why or why not?

Yes.  It is a possible RESPA violation.  When Friendly Lending referred Pauline to Hank’s law firm, Pauline must be given an Affiliated Business Arrangement Disclosure Statement. 

Scenario 8

Andy, a real estate broker, refers title business to Bette’s Title Co., a company that is a licensed title agent for All Titles, a title insurance company.  Andy owns more than 1% of Bette’s Title Co.  Bette’s Title Co. performs the title search and examination, makes determinations of insurability, issues the commitment, clears underwriting objections, and issues a policy of title insurance on behalf of All Titles, for which All Titles pays Bette’s Title Co. a commission.  Bette’s Title Co. pays annual dividends to its owner (including Andy) based on the relative amount of business each of its owners refers to Bette’s Title Co. 

Are these transactions potential RESPA violations?  
Why or why not?

It depends. 
These facts involve an affiliated business arrangement.  

1. The payment of a commission by All Titles to Bette’s Title Co. is not a violation of Section 8 of RESPA if the amount of the commission constitutes a reasonable compensation for the services performed by Bette’s Title Co. for All Titles.  

2. The payment of a dividend or the giving of any other thing of value by Bette’s Title Co. to Andy that is based on the amount of business referred to Bette’s Title Co. by Andy does NOT meet the affiliated business agreement exception provisions and such actions violate Section 8.  Similarly, if the amount of stock held by Andy in Bette’s Title Co. varies based on the amount of business referred or if Bette’s Title Co. retained any funds for subsequent distribution to Andy where such funds were generally in proportion to the amount of business Andy referred to Bette’s Title Co. relative to the amount referred by other owners such arrangements would violate Section 8.  The exemption for Affiliated Business Agreements would not be available because the payments would not be considered returns on ownership interests.  Further, the required disclosure and estimated charges have not been provided. 

Scenario 9

Using the same facts as in Scenario 8 but Bette’s Title Co. pays annual dividends in proportion to the amount of stock held by its owners, including Andy, and the distribution of annual dividends is not based on the amount of business referred or expected to be referred.  

Do these changes in the scenario affect the previous answers?

Yes.  If Andy and Bette’s Title Co. meet the requirements of the affiliated business arrangement exception there is no violation of RESPA.  Since the payment is a return on ownership interests, Andy and Bette’s Title Co. will be exempt from Section 8 if the following are true: (1) Andy also did not REQUIRE anyone to use the services of B, (2) Andy disclosed his ownership interest in Bette’s Title Co. on a disclosure form and provided an estimate of Bette’s Title Co.’s charges to each person referred by Andy to Bette’s Title Co., and (3) Bette’s Title Co. makes no payment (there is no exchange of anything of value) to Andy other than dividends. 

Scenario 10 

Benny the Broker finds an ad in the paper for free continuing education courses being offered by Larry the Lender.  Benny and all his agents go to the free continuing education courses that were offered by Larry the Lender.  While there, they are requested to refer real estate lending business to Larry the Lender.  

Is this a potential RESPA violation?  
Why or why not?

Probably.  In most instances, real estate licensees expect to pay for continuing education classes that are required to renew a real estate license; therefore, they received “a thing of value” – free continuing education credit.  This was an expense that otherwise would be incurred by them and they are in a position to refer settlement services or business to Larry the Lender. 

HUD Court Cases Enforcing RESPA
· January 2010 – HUD and the State of Alaska’s Division of Insurance (Alaska DOI) announced a legal settlement with Alyeska Title Guaranty Agency for alleged violations of RESPA and Alaska’s anti-rebating law. HUD and Alaska DOI claim Alyeska paid a sham employee for referring consumers to the title company.  Alyeska agreed to cease the alleged sham employment arrangement and to pay up to $155,000 to the U.S. government and the State of Alaska.  HUD and the Alaska DOI alleged that Alyeska maintained a sham employment arrangement with Kirk Wickersham, owner of FSBO System, Inc. in which Wickersham acted as a “title marketer,” and was paid a percentage of Alyeska’s title insurance premiums in exchange for referrals.  
· August 2008 – HUD announced that it settled its federal lawsuit under RESPA against Property I.D. Corporation (a large hazard reporting company in California), Realogy Corporation, Cendant Corporation, and Coldwell Banker Residential Brokerage Corporation.  HUD alleged that Property I.D. Corporation of Los Angeles made improper payments to large real estate brokers in California based on the referral of consumers to Property I.D.  The Consent Order required that the companies treat hazard disclosure reports as settlement services and not resume operations of any hazard report companies alleged by HUD to be shams.  A settlement in a related federal class action lawsuit required the companies to pay up to a combined $35 million dollars, much of it to California consumers who purchased hazard disclosure reports as far back as 1996.  As part of the settlement with HUD, Property I.D. and the Realogy-related companies agree to pay $7.5 million and up to $27 million, respectively.  California state law requires home sellers or their agents to disclose whether property is located within hazardous areas—including those prone to flooding, fires or earthquakes.  
Last year [2007], HUD initiated this lawsuit after HUD's investigation found that Property I.D. formed a number of sham affiliations with real estate brokers. These joint ventures did not actually produce hazard disclosure reports and appeared to exist solely for the purpose of funneling payments in exchange for the brokers' referrals of business. The joint ventures were all located at the hazard reporting company's Los Angeles address, had no employees of their own, and shared bank accounts.

The Department further discovered that the referring brokers used a variety of methods to get their agents and franchisees to refer customers to Property I.D. including:

· Providing pre-printed listing contracts with Property I.D. pre-selected as the provider of the hazard disclosure report;

· Giving branch managers a portion of the referral fee in their bonuses;

· Implementing a mandatory policy that advised buyers to purchase Property I.D. hazard disclosure reports even though the buyer has no liability under California law;

· Paying a portion of agent liability insurance when Property I.D. hazard disclosure reports were used. 

In return for these referrals, the brokers were paid through quarterly payments, $25 per report, or one-quarter of the total report's cost. The sham affiliated businesses did not provide hazard disclosure reports to non-referred customers and shared in profits based solely on the number of referrals made to Property I
· November 2005 – A $150,000 settlement was reached with one of the largest mortgage companies in New England for violations of the Real Estate Settlement Procedures Act (RESPA). HUD and FDIC found that 1-800-East-West Mortgage Company solicited and received tickets from certain settlement service providers to Boston Red Sox and New England Patriots events as well as music concerts and restaurant gift certificates in exchange for the referral of business.
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Section 9 – Title Insurance
Section 9 of RESPA – Title Insurance (12 U.S.C. §2608; 24 C.F.R. Sec. 3500.16)

Section 9 of RESPA prohibits sellers from requiring buyers to purchase title insurance from a specific title company.  Section 9 of RESPA states:

(a) No seller of property that will be purchased with the assistance of a federally related mortgage loan shall require directly or indirectly, as a condition to selling the property, that title insurance covering the property be purchased by the buyer from any particular title company.
(b) Any seller who violates the provisions of subsection (a) of this section shall be liable to the buyer in an amount equal to three times all charges made for such title insurance.

According to Arizona Real Estate:  A Professional’s Guide to Law and Practice, 

“Required use” means: a situation in which a person must use a particular provider of a settlement service in order to have access to some distinct service or property, and the person will pay for the settlement service of the particular provider or will pay a charge attributable, in whole or in part, to the settlement service. 

It is important to note that the offering of a package (or combination of settlement services, discounts, or rebates to consumers for the purchase of multiple settlement services does not constitute a required use. Any package or discount must be optional to the purchaser. The discount must be a true discount below the prices that are otherwise generally available, and must not be made up by higher costs elsewhere in the settlement process.

Also reference NAR RESPA Rules on Agents which is included in the reference materials: http://realtormag.realtor.org/law-and-ethics/law/article/2013/03/respa-rules-agents 

In 2008, HUD attempted to make revisions to the definition of “required use” but, due to significant industry pushback, tabled the proposed changes.  The November 17, 2008, proposed change to the definition of “required use” read: 

Required use means a situation in which a person’s access to some distinct service, property, discount, rebate, or other economic incentive, or the person’s ability to avoid an economic disincentive or penalty, is contingent upon the person using or failing to use a referred provider of settlement services. In order to qualify for the affiliated business exemption under § 3500.15, a settlement service provider may offer a combination of bona fide settlement services at a total price (net of the value of the associated discount, rebate, or other economic incentive) lower than the sum of the market prices of the individual settlement services and will not be found to have required the use of the settlement service providers as long as: (1) The use of any such combination is optional to the purchaser; and (2) the lower price for the combination is not made up by higher costs elsewhere in the settlement process. (See 73 FR 68239–68240)

Scenarios

Scenario 1

Sally, who is selling her home, is requiring Betty, the buyer to use Tillie’s Title Company to provide title insurance.  Sally has agreed to pay for Betty’s title insurance if she uses Tillie’s Title Company. 

Is this a possible RESPA violation?  
Why or why not?

Probably not.  HUD has indicated in correspondence to AAR that it “will not enforce Section 9 of RESPA against a seller if the seller is paying for the owner’s title insurance policy.  It would, however, enforce RESPA if the buyer was required at any time to either reimburse the seller or pay for the buyer’s title insurance with funds from the buyer’s closing costs. 

Scenario 2

Real estate agent Rob is working with a seller, Stan.  Rob has advised Stan to require, as a condition of sale, that the buyer, Elise, purchase title insurance from a specific title insurance company – Safe Titles.  Safe Titles is owned by Rob’s friend.  Elise will have to purchase and pay for the title insurance from Safe Titles. 

Q 1:
Is this a possible RESPA violation?  
 Why or why not?

Yes.  The seller is requiring the buyer to purchase title insurance from a specific company. 

Q 2:
Did Rob breach his fiduciary responsibility to Stan?

Yes.  Rob was required to act in the best interest of his client – the seller.  Not in his own best interests.  Further, he may have opened his client to a possible RESPA violation
Conclusion and Review

RESPA Section 8(a) prohibits kickbacks and referral fees between settlement service providers.  RESPA Section 8(b) prohibits unearned fees.  It is important to understand the exceptions to 8(a) and 8(b), including payments to bona fide employees.  Many of the prosecutions by CFPB for RESPA violations cite Section 8(a) and 8(b).  Section 9 discusses title insurance and “required use” by consumers. 
Any questions?
Busby Case

Busby v. Realty South was a case decided in the U.S. District Court for Northern Alabama.  This case raised questions as to whether real estate agents and brokers must perform separate and distinct services under Section 8(b) of RESPA in return for administrative fees.  The court found that certain real estate broker administrative fees listed separately on the GFE by the defendant were not justified under RESPA.  Specifically, the court found that a $149 “administrative brokerage commission” that was disclosed separately from the real estate commission on the Settlement Statement (HUD-1) was unfounded and that the defendant had not performed sufficient separate services to justify the fee.  As a result of this decision, many brokers have restructured their compensation structures to make flat administrative fees a part of the overall commission.  For example, some brokers began to state in their contracts that their commission was 3% plus $250.  In January 2010, HUD issued an informal letter in support of this practice.  All charges by real estate brokers and agents must be disclosed as dollar amounts on Line 700 of the HUD-1.  RESPA does not regulate how a broker determines the charges for its prices and warns that “Charges by a real estate broker or agent that are in addition to the commission may be found to be a violation of RESPA if those charges are for no or nominal services are duplicative.” [HUD letter]




Unit 1, Segment 7: Enforcement of RESPA
	RESPA Enforcement

4 mins

Student manual pg 31
	Ask:  Who enforces RESPA?

RESPA is enforced by the CFPB.  CFPB took over regulation of RESPA in July 2011.  

What are the penalties for RESPA violations?

According to CFBP, the penalties for RESPA violation are as follows: 

· Violations of Section 8's anti-kickback, referral fees and unearned fees provisions of RESPA are subject to criminal and civil penalties. In a criminal case a person who violates Section 8 may be fined up to $10,000 and imprisoned up to one year. In a private law suit a person who violates Section 8 may be liable to the person charged for the settlement service an amount equal to three times the amount of the charge paid for the service.

· Section 9 of RESPA prohibits a seller from requiring the home buyer to use a particular title insurance company, either directly or indirectly, as a condition of sale. Buyers may sue a seller who violates this provision for an amount equal to three times all charges made for the title insurance.  Additionally, the seller may face sanctions from the Arizona Department of Real Estate [A.R.S. §32-2153(B) (10)].

· Individuals have one (1) year to bring a private law suit to enforce violations of Section 8 or 9. A person may bring an action for violations of Section 6 within three years. Lawsuits for violations of Section 6, 8, or 9 may be brought in any federal district court in the district in which the property is located or where the violation is alleged to have occurred.

CFPB, a State Attorney General or State insurance commissioner may bring an injunctive action to enforce violations of Section 6, 8 or 9 of RESPA within three (3) years.

http://www.hud.gov/offices/hsg/ramh/res/respamor.cfm 

To file a complaint with the CFPB visit their website:


http://www.consumerfinance.gov/complaint/ 
What happens after I submit a complaint?

The CFPB forward your complaint to the company and work to get a response. After the CFPB forwards your complaint, the company has 15 days to respond to you and the CFPB. Companies are expected to close all but the most complicated complaints within 60 days. You’ll be able to review the response and give the CFPB feedback. If the CFPB finds that another agency would be better able to assist, they will forward your complaint and let you know.
Unit 1, Segment 8: Additional Facts about RESPA 
	Additional RESPA Facts
10 mins total

Section 10 – Escrow  Requirements
Student manual pg 32
Disclosure Requirements
12 CFR 1026.19(g)(1)
This revised booklet and toolkit replaces the current version and addresses both the Loan Estimate and Closing Disclosure and is significantly better than the old Toolkit 
Note to Instructors:  A brief overview of the two new forms is contained in the Dodd Frank segment.

	Knowledgeable real estate licensees can provide additional value to their buyer clients by assisting them with the lending process.  Knowledge of RESPA requirements can also help licensees protect their clients, as well as their own business  

Section 10 – Escrow Requirements

Section 10 defines limits on escrow requirements.  From the HUD website:

· Section 10 of RESPA sets limits on the amounts that a lender may require a borrower to put into an escrow account for purposes of paying taxes, hazard insurance and other charges related to the property.  RESPA does not require lenders to impose an escrow account on borrowers; however, certain government loan programs or lenders may require escrow accounts as a condition of the loan.

· During the course of the loan, RESPA prohibits a lender from charging excessive amounts for the escrow account. Each month the lender may require a borrower to pay into the escrow account no more than 1/12 of the total of all disbursements payable during the year, plus an amount necessary to pay for any shortage in the account.  In addition, the lender may require a cushion, not to exceed an amount equal to 1/6 of the total disbursements for the year.

· The lender must perform an escrow account analysis once during the year and notify borrowers of any shortage. Any excess of $50 or more must be returned to the borrower.

Disclosure Requirements 

Disclosure requirements for lenders prior to—or at the time of—loan application:

Lenders for transactions to which RESPA applies must:

1. Provide a copy of “Shopping for Your Home Loan” booklet contained in the CFPB’s Your Home Loan Toolkit to all borrowers that submit a loan application after October 2, 2015.  The booklet is available free of charge on the CFPB website at:

https//files.consumerfinance.gov/f/201503_cfpb_your-home-loan-toolkit-web.pdf 
The creditor shall deliver or place in the mail the booklet not later than three business days after the “consumer’s application” is received, and the credit need not provide the booklet if the creditor denies the consumer’s application before the end of the “three-business-day period.” 
 


Unit 1, Segment 9: Risk Reduction Tips
	Brokers’ Risk Reduction Tips
	Agents’ Risk Reduction Tips

	
	

	Know the difference between legal marketing techniques and illegal kickbacks and referral fees. 
	Educate buyer clients about the home buying and financing process, including the Loan Estimate and Closing Disclosure forms

	
	

	Enter into compensation agreements with lenders after checking with legal counsel.
	Inform your clients about other RESPA-required disclosures.  

	
	

	Create and implement a RESPA policy for your brokerage.
	Ensure that your client receives any RESPA required disclosures. 

	
	

	Implement a RESPA training program for agents.
	Inform buyer clients that they are not obligated to use lenders’ or sellers’ preferred service providers. 

	
	

	Supervise agents for RESPA compliance.
	Ensure you are being paid for actual, substantive services performed.

	
	

	Do not accept “a thing of value” from other settlement service providers.
	Direct your clients to lenders, title insurance providers, etc. who will best fulfill your client’s needs – not the ones who have the best referral programs for you. 

	
	

	Do not allow your agents to accept “a thing of value” from other settlement service providers. 
	

	
	

	If working within the affiliated business construct, ensure that all RESPA requirements are met.
	

	
	

	If working within the affiliated business construct, ensure that all RESPA required disclosures are made to the consumer.
	

	
	

	Be aware of any possible undisclosed referrals.
	


Unit 1, Segment 10: Unit Conclusion

	Unit Conclusion


	Real estate licensees need to be aware that CFPB actively prosecutes RESPA violations.  

RESPA has undergone several important changes in 2010 and will undoubtedly change again in the near future.  

To minimize risk of RESPA violations, real estate salespersons and brokers must remain vigilant in pursuing proper business arrangements with other settlement service providers.  There is an inherent risk of possible RESPA violations when accepting fees for minimal or no work (e.g., simply taking a loan application and passing it along to the lender) or for making referrals of business in exchange for “a thing of value.”  Consumers must be notified of affiliate business relationships and that they are not required to use those services.  Such disclosures minimize broker and agent risk.  

RESPA is not a static law.  It is a law that is reviewed and modified based on changes in the real estate environment.  A real estate licensee that stays current on RESPA or uses a RESPA knowledgeable attorney minimizes the possibility of a RESPA violation. 

This is a great opportunity for pair-share – ask students to group with their neighbor and answer these questions:

Question: Can a real estate broker be compensated by a home warranty company?

Answer: According to HUD Interpretive Rule effective June 25, 2010, HUD interprets Section 8 of RESPA and HUD’s regulations to prohibit payment by a home warranty company to a broker for marketing services.3 See also, HUD Home Warranty Interpretive Rule (11/23/2010.) Depending upon the facts, a home warranty company may compensate a broker for services that “are actual, necessary and distinct from the primary services provided” by the broker if the additional services are not nominal and are not services for which there is a duplicate charge. Additionally, the amount of compensation for the additional services must be reasonably related to the value of those services and not include compensation for referrals of business.

Question: Can a real estate brokerage lease office space to a lender or other settlement service provider without violating RESPA?

Answer: Yes. HUD interprets Section 8 to allow the rental of office space in this situation if the rental payments are reasonably related to the market value of the office space. If the rental payments exceed the market value of the office space, a RESPA violation may have occurred.
Question: Can a real estate broker and title company advertise their services on the same brochure?

Answer: Joint advertising is not prohibited by RESPA. However, if one party is paying less than a pro-rata share for the brochure, there could be a RESPA violation.
Question: Does offering a package of settlement services or offering of discounts to consumers for the purchase of multiple settlement services violate RESPA?

Answer: A package of services or a discount will not be considered a prohibited required use if it is optional to the purchaser. The discount must be a true discount below the prices that are otherwise generally available and must not be made up by higher costs.

Question: Do lender fee programs comply with RESPA?

Answer: Some may and some may not. RESPA does not prohibit a lender from paying the lender’s agent or contractor for services actually performed in the origination or processing of a loan. Thus, the program may comply with RESPA if a real estate agent is actually providing loan services, the appropriate RESPA-required disclosures are made, and the buyer is notified that the buyer is not obligated to use the real estate agent as their loan originator. Do not enter into a compensation agreement with a lender without checking with the designated broker or legal counsel. Also, make sure that you are being paid for actually performing substantial services (see, HUD Statement of Policy 1999-1), the appropriate required disclosures are made, and the buyer is notified that the buyer is not obligated to use the offered services.
Question: Is it a RESPA violation if the seller requires the buyer to use a specific title company when the seller is paying for the buyer’s title insurance?

Answer: HUD has indicated that it “will not enforce Section 9 of RESPA against a seller who selects the title insurance company if the seller is paying for the owner’s title insurance policy, and does not require the buyer to use the title insurance company for the simultaneously issued lender’s policy.”
Question: Is it a RESPA violation if the seller requires the buyer to use a specific title company?

Answer: Yes. HUD has indicated that it would take action “in situations where a seller required a buyer to pay the seller an amount toward closing costs, and the seller used a portion of the buyer’s paid closing costs for the owner’s title insurance without providing the buyer with a choice of that title company.”
Question: What is the safest course for a seller who wants to require the use of a certain title insurance policy?

Answer: Based on HUD’s position, the safest course for a seller who insists on using a particular title company is to pay for both the buyer’s title insurance policy and the lender’s title insurance policy. Additionally, the seller should not require the buyer to pay any closing cost that could be attributable to the cost of the title policies.
Question: What are the penalties for a violation of Section 9 of RESPA?

Answer: Pursuant to 12 USC §2608(b), any seller who violates Section 9 is liable to the buyer in an amount equal to three times all charges made for such title insurance. Additionally, the seller may face sanctions from HUD (Section 3500.19(c)) and the Arizona Department of Real Estate (A.R.S. §32-2153(B) (10)).
Question: What is the effect of a seller’s counter offer changing the title company to be used in a transaction?

Answer: If the buyer submits an offer, and the seller responds with a counter offer requiring the use of a different title insurance company, that counter offer has the same legal effect as rejecting the buyer’s offer. Therefore, by submitting a counter offer requesting a different title insurance company, the seller is risking the transaction in its entirety.
 
KEY POINTS TO REMEMBER
A broker cannot accept any fee, kickback or “thing of value” for referrals to a settlement service provider. A prohibited “thing of value” under RESPA is interpreted very broadly and may include joint advertising if one settlement service provider is paying more than a pro-rata share, or any other item that would defray the broker’s expenses. Generally, a broker cannot accept any portion of a settlement service charge other than for services rendered. Generally, a seller may not require as a condition of sale that the buyer purchase title insurance from any particular title company. Affiliated business arrangements are allowed under RESPA as long as certain requirements are met.
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Unit 2:  Dodd Frank Overview

Qualified Mortgage Rule Impacting Seller Carry Back Financing:
Dodd-Frank Act mandates that a loan originator for a consumer credit transaction must, when required by applicable State or Federal laws, be registered and/or licensed in accordance with those laws.

The Consumer Financial Protection Bureau (CFPB) defines a consumer credit transaction as: “credit offered or extended to a consumer primarily for personal, family or household purposes.” 

Exempt from the definition of a consumer credit transaction is: 

(1) an extension of credit primarily for a business, commercial or agricultural purpose; and 

(2) an extension of credit to other than a natural person. See 12 CFR § 1026.2(a). As such, business, commercial, agricultural, or organizational credit transactions are not considered consumer credit transactions and are not governed by the Dodd-Frank Act’s seller-financing restrictions.
An exemption exists whereby under certain circumstances, property owners offering seller carry back financing are excluded from having to obtain a loan originator’s license provided that the property owner provides mortgage financing for less than a pre-determined amount of properties in any 12-month period.
 In order to additionally qualify for this Title XIV exemption, the following five requirements must be satisfied:
1. The seller did not construct the home to which the financing is being applied.
2.  The loan is fully amortizing, meaning no balloon mortgages are permitted.
3. The seller determines in good faith and documents that the buyer has a reasonable ability to pay back the loan.
4. The loan has a fixed rate or is adjustable after five or more years, subject to reasonable annual and lifetime caps.
5.  The loan meets other criteria set by the Federal Reserve Board.
In the event of deviation from these requirements, the buyer has up to three years to rescind the sale and demand a return of all money paid.
Ability to Pay Rule

Effective:   January 10, 2014. 
Pursuant to the rule, all lenders, including seller carry back lenders, must consider and verify, at a minimum, the following eight underwriting standards:
1. Current income or assets;
2. Current employment status;
3. Credit history;
4. The monthly payment for the mortgage;
5. The monthly payments on any other loans associated with the property;
6. The monthly payment for other mortgage related obligations (such as property taxes);
7. Other debt obligations; and
8. The monthly debt-to-income ratio or residual income the borrower would be taking on with the mortgage.
The seller carry back lender must also consider the borrower’s ability to repay both the principal and interest over the long term, not just during a teaser rate period. 
AAR Forms:

SELLER FINANCING ADDENDUM; Credit Transaction Secured By A Dwelling — Seller providing financing for only one residential property in any 12-month period.

The first exemption to the definition of a loan originator requires that: 

(1) the seller originates financing for only one property in any 12-month period; 

(2) the seller is a natural person, estate or trust; 

(3) the seller did not construct the residence on the property; 

(4) the financing does not result in negative amortization; and 

(5) the financing has a fixed rate or does not adjust for the first five years. 

If a seller is able to satisfy each and every one of these requirements, that seller will utilize this form

 
SELLER FINANCING ADDENDUM; Credit Transaction Secured By A Dwelling — Seller providing financing for three or fewer residential properties in any 12-month period.

The second exemption include: 

(1) the seller originates financing for no more than three residential properties in any 12-month period; 

(2) the seller is a natural person or an organization, including a partnership, corporation, proprietorship, association, cooperative, trust, estate, or government unit;

 (3) the seller did not construct the residence on the property; 

(4) the loan is fully amortizing;

 (5) the financing has a fixed rate or does not adjust for the first five years; and 

(6) The seller has determined that the borrower has the reasonable ability to repay the loan according to its terms per 12 CFR § 1026.43(c). 
If a seller is able to satisfy each and every one of these requirements, that seller will now utilize this form.
SELLER FINANCING ADDENDUM; Credit Transaction Not Secured By A Dwelling.

The Dodd-Frank Act provisions governing seller-financed transactions apply only to those consumer credit transactions secured by a dwelling, which is defined as “a residential structure that contains one to four units.”  
Sellers originating financing for raw land, commercial properties and other transactions not secured by a dwelling need not utilize Dodd-Frank Act compliant forms. Sellers of this nature will therefore now utilize this form. 
LOAN ASSUMPTION ADDENDUM 
Two key warnings:  
1) The first new warning, found on lines 16 through 21, advises the seller of the importance of securing a release of liability from the lender in conjunction with the assumption. 
2) The second, found on lines 22 through 25, warns the parties of the risks associated with a due-on-sale clause contained in the seller’s deed of trust (or other conveyance document) and the remedies available to the seller’s lender if the due-on-sale clause is not waived.

Frequently Asked Questions (FAQs)

Question 1

Q: Can a seller who is a corporation utilize the exemption by which a seller providing financing for only one residential property in any 12-month period need not be licensed as a loan originator?

A: No. The exemption that enables a seller without a loan originator’s license to offer financing for only one residential property in any 12-month period is only available to a natural person, trust or estate.

Question 2

Q: Can a seller who is a corporation utilize the exemption by which a seller providing financing for three or fewer residential properties in any 12-month period need not be licensed as a loan originator?

A: Yes. The exemption that enables a seller without a loan originator’s license to offer financing for three or fewer residential properties in any 12-month period is available to a person or organization, including a corporation, partnership, proprietorship, association, cooperative, estate, trust or government unit.

Question 3

Q: A seller originated financing on December 15th under the exemption that allows a seller who is not a licensed loan originator to provide financing for only one residential property in any 12-month period. Can that same seller then provide financing to another buyer under the same exemption on January 15th of the following year?

A: No. The subject exemption allows a qualified seller not licensed as a loan originator to provide financing for only one residential property in any 12-month period. The 12-month period does not necessarily run from January 1st to December 31st.

Question 4

Q: How can a seller providing financing for three or fewer residential properties in any 12-month period make a reasonable and good faith determination at or before loan origination that the borrower will have a reasonable ability to repay the loan according to its terms?

A: Sellers seeking to determine the borrower’s ability to repay the loan should closely review 12 CFR § 1026.43(c) prior to consummation. 12 CFR § 1026.43(c)(2) states that a creditor must consider the following: (i) the consumer’s current or reasonably expected income or assets, other than the value of the dwelling, including any real property attached to the dwelling, that secures the loan; (ii) if the creditor relies on income from the consumer’s employment in determining repayment ability, the consumer’s current employment status; (iii) the consumer’s monthly payment on the covered transaction, calculated in accordance with paragraph (c)(5) of this section; (iv) the consumer’s monthly payment on any simultaneous loan that the creditor knows or has reason to know will be made, calculated in accordance with paragraph (c)(6) of this section; (v) the consumer’s monthly payment for mortgage-related obligations; (vi) the consumer’s current debt obligations, alimony, and child support; (vii) the consumer’s monthly debt-to-income ratio or residual income in accordance with paragraph (c)(7) of this section; and (viii) the consumer’s credit history.

Pursuant to 12 CFR § 1026.43(c)(4), a creditor must verify the amounts of income or assets that the creditor relies on under § 1026.43(c)(2)(i) to determine a consumer’s ability to repay a covered transaction using third-party records that provide reasonably reliable evidence of the consumer’s income or assets. A creditor may verify the consumer’s income using a tax-return transcript issued by the Internal Revenue Service (IRS). Examples of other records the creditor may use to verify the consumer’s income or assets include: (i) copies of tax returns the consumer filed with the IRS or a State taxing authority; (ii) IRS Form W-2s or similar IRS forms used for reporting wages or tax withholding; (iii) payroll statements, including military Leave and Earnings Statements; (iv) financial institution records; (v) records from the consumer’s employer or a third party that obtained information from the employer; (vi) records from a Federal, State, or local government agency stating the consumer’s income from benefits or entitlements; (vii) receipts from the consumer’s use of check cashing services; and (viii) receipts from the consumer’s use of a funds transfer service.

Question 5

Q: When should a seller utilize the form titled SELLER FINANCING ADDENDUM; Credit Transaction Not Secured by a Dwelling?

A: The seller-financing restrictions imposed by the Dodd-Frank Act apply to credit transactions secured by a dwelling. For purposes of the Dodd-Frank Act, dwelling is defined as a residential structure that contains one to four units and includes an individual condominium unit, cooperative unit, manufactured home and mobile home. The form titled SELLER FINANCING ADDENDUM Credit Transaction Not Secured by a Dwelling will therefore primarily be used for sellers providing financing for raw land and commercial buildings.

Question 6

Q: How does a seller determine if a transaction is a high-cost mortgage?

A: The Home Ownership and Equity Protection Act identifies three tests to determine if a transaction is a high cost mortgage. Generally speaking, the three tests are as follows:

TEST ONE — A transaction is a high-cost mortgage if its APR (measured as of the date the interest rate for the transaction is set) exceeds the Average Prime Offer Rate (APOR) for a comparable transaction on that date by more than:

i. 6.5 percentage points for first-lien transactions, generally;

ii. 8.5 percentage points for first-lien transactions that are for less than $50,000 and secured by personal property (e.g., RVs, houseboats and manufactured homes titled as personal property);

iii. 8.5 percentage points for junior-lien transactions.

TEST TWO — A transaction is a high-cost mortgage if its points and fees exceed the following thresholds:

i. 5 percent of the total loan amount for a loan amount greater than or equal to $20,000;

ii. 8 percent of the total loan amount or $1,000 (whichever is less) for a loan amount less than $20,000.

TEST THREE — A transaction is a high-cost mortgage if you charge a prepayment penalty:

i. More than 36 months after consummation or account opening; or

ii. In an amount more than 2 percent of the amount prepaid.

Question 7

Q: Is a speculative home builder capable of utilizing the exemption by which a seller providing financing for only one residential property in any 12-month period need not be licensed as a loan originator?

A: No. If the seller constructed or acted as a contractor for the construction of the residence on the property as part of their ordinary course of business, they are not eligible for this exemption. Similarly, a speculative home builder is not eligible for the exemption pertaining to seller financing for three or fewer properties in any 12-month period.

Question 8

Q: If a seller who provides financing for two or three properties in a 12-month period does not comply with the “ability to repay” requirement per 12 CFR § 1026.43(c), what are the possible liabilities to the seller?

A: If a consumer has trouble repaying the seller financed loan, that consumer may claim that the seller failed to make a reasonable, good-faith determination of their “ability to repay” before originating the loan. If the consumer is able to prove this claim in court, the seller financier could be liable for, among other things, monetary damages of up to three years of finance charges and fees paid by the consumer, as well as the consumer’s legal fees. (Note: There is a three-year statute of limitations on affirmative “ability to repay” claims. After three years, consumers can only bring “ability to repay” claims as setoff/recoupment claims in defense to foreclosure proceedings.)

Question 9

Q. The LOAN ASSUMPTION ADDENDUM indicates that its intended use is for existing, first position loans. Can this form nonetheless be used to assume more than one loan?

A: Yes. Provided that one of the loans being assumed is in first position, the LOAN ASSUMPTION ADDENDUM can be used to document the assumption of multiple loans. Under those circumstances, the terms of the second loan being assumed would be set forth in the Additional Terms and Conditions section of the Addendum. Alternatively, the parties can elect to complete more than one Loan Assumption Addendum and attach all addenda to the Purchase Contract.

Question 10

Q: A Seller Attachment has been added to two of the three new Seller Financing Addenda. Why does it not apply to all three forms?

A: The third form, titled SELLER FINANCING ADDENDUM; Credit Transaction Not Secured By A Dwelling, is the only one of the three seller-financed transactions that does not fall under the provisions of the Dodd-Frank Act. The Seller Attachment was created to advise a seller of certain applicable state and federal laws that must be complied with in a credit transaction secured by a dwelling, and thus governed by the Dodd-Frank Act. Because the SELLER FINANCING ADDENDUM; Credit Transaction Not Secured By A Dwelling pertains to transactions not governed by the Dodd-Frank Act, the Seller Attachment is not applicable.

TILA-RESPA  (emphasize the timeframes, but don’t go into depth on content of forms)
Consumer Financial Protection Bureau has published revised final rules and forms that combine disclosures that consumers receive in connection with applying for and closing on a mortgage loan under the Truth in Lending Act (TILA) and the Real Estate Settlement Procedures Act (RESPA).

1.
The Loan Estimate replaces the Truth in Lending statement and Good Faith Estimate, and it must be provided within three business days of a lender’s receipt of a mortgage loan application. The LE provides a summary of key loan terms and estimates of loan and closing costs

2.
 The new five-page Closing Disclosure provides detailed information on all costs associated with the loan. This form must be given to borrowers three business days before loan consummation, and it replaces the HUD-1 Settlement Statement.

Note:  CFPB calculates a business day as all calendar days except Sundays and legal holidays.

AAR Forms – To Be Released September , 2015
(Sample copies are available now on www.aaronline.com 
Highlighted below are the major TRID related changes to each of the forms. 

Pre-Qualification Form:
Now required to be submitted in conjunction with the Residential Resale Real Estate Purchase Contract (Contract) at the time of offer.
 If a buyer has not consulted with a lender when submitting a Contract, the buyer should check the box at line 3 and complete only lines 4-5. 

Loan Status Update (LSU)

The initial LSU must be delivered within “ten (10) days after Contract acceptance” instead of “five (5)” days. 
The reason for this is because TRID requires that a Loan Estimate must be completed by the lender and provided to the borrower three days after the borrower provides to the lender six pieces of information (loan application) and lenders have to abide by this timeframe, providing the LSU within five days of contract acceptance would prove very difficult.

Page 2 of the LSU now identifies additional steps in the lending process. Those steps include the following: 
(1) the lender receiving the six loan application pieces of information from the buyer; 
(2) the lender sending the buyer the Loan Estimate; 
(3) the buyer indicating to the lender an intent to proceed with that lender; 
(4) the lender providing a Closing Disclosure to the buyer; and (5) the buyer’s receipt of the Closing Disclosure from the lender. 

Residential Resale Real Estate Purchase Contract

Section 2a will require the Pre-Qualification Form is now required to be submitted in conjunction with the Contract at the time of offer. 

Section 2b now provides that, three days prior to close of escrow the Buyer must either: 
(i) sign all loan documents; or
 (ii) deliver to Seller or Escrow Company notice of loan approval without PTD conditions AND date(s) of receipt of Closing Disclosure(s) from Lender; or 
(iii) deliver to Seller or Escrow Company notice of inability to obtain loan approval without PTD conditions. 
The reason (ii) was added is because if the loan documents are not to the escrow company three days prior to the close of escrow, (ii) gives the Seller written assurance by the Buyer that their loan has been approved without PTD conditions, a Closing Disclosure has been issued and the loan documents are expected to be delivered and signed by the Buyer by the close of escrow date.
 Additionally, section 2f requires the buyer to provide the lender with the “Buyer’s name, income, social security number, Premises address, estimate of value of the Premises, and mortgage loan amount sought” within three days after Contract acceptance. The reason for this is because the above information (loan application) triggers TRID timelines and assures the seller that the buyer is moving forward with their financing. 

Finally, on page 9 of the Contract, lines have been included for: (1) each salesperson’s state license number; and (2) each firm’s state license number. These changes were made because the current Closing Disclosure requires the state license number of the agents and their respective brokerage.

Vacant Land/Lot Purchase Contract

The Pre-Qualification Form is only required with the Vacant Land/Lot Purchase Contract if the buyer is using “Conventional, FHA, VA, or USDA financing.” 
LSU must be submitted within ten (10) days after Contract acceptance.

Frequently Asked Questions:

Q1. Why were these forms revised?

A. The Consumer Financial Protection Bureau (CFPB) is implementing revised rules and forms that combine disclosures consumers receive in connection with applying for and closing on a mortgage loan. To ensure that AAR’s forms comply with these rules and follow the new timelines, revisions were required.

Q2. In revising the Residential Resale Real Estate Purchase Contract and the Vacant Land/Lot Purchase Contract, were any changes made that are unrelated to the new TILA-RESPA Integrated Disclosure (TRID) rules imposed by the CFPB?

A. No. At this time, the only changes made to these two contracts are those necessitated by the new TRID rules.

Q3. Line 54 of the Residential Resale Real Estate Purchase Contract now requires that an AAR Pre-Qualification Form be attached to the Contract. What should the buyer do if they have not yet obtained a Pre-Qualification form, but nonetheless wish to submit a purchase offer?

A. Under these circumstances, the buyer should indicate on line three of the Pre-Qualification Form that “Buyer HAS NOT consulted with a lender.” The buyer should then print their name on line four and sign and date on line five. If the box on line three is marked, the buyer does not complete lines six through 42 of the Pre-Qualification Form.

Q4. When must the buyer first deliver to seller a completed Loan Status Update?

A. As evidenced by Section 2e of the Residential Resale Real Estate Purchase Contract, an initial Loan Status Update must be delivered to the seller “within ten days after Contract acceptance.” This is a change from the prior Residential Resale Real Estate Purchase Contract, which required initial delivery of the Loan Status Update within five days after Contract acceptance.

Q5. What should a buyer do if their lender refuses to complete a Loan Status Update?

A. As is currently the case, the buyer should complete, at a minimum, lines 1-40 of the Loan Status Update. The failure of the buyer’s lender to complete the Loan Status Update is not a potential breach and, therefore, not subject to a cure period notice because the lender is not a party to the Contract.

Q6. Line 39 of the Loan Status Update states “Buyer commits to work with the above referenced Lender on the terms described herein.” Is the term “commits to work with” synonymous with the term “intends to proceed” as used in 12 CFR §1026.19?

A. No. Intends to proceed is a defined term of art by which a borrower communicates to the lender that they choose to proceed with the loan transaction after having received the Loan Estimate. A buyer can therefore commit to work with a lender via the Loan Status Update and not yet have given formal notice of intent to proceed. If that is the case, the buyer would sign on line 40 of the Loan Status Update, but the box on line 45 would be marked “NO” as that line asks if the “Buyer indicated to Lender an intent to proceed with the transaction after having received the Loan Estimate.”

Q7. Section 2f of the Residential Resale Real Estate Purchase Contract now requires the buyer, “within three days after Contract acceptance,” to provide the lender with “Buyer’s name, income, social security number, Premises address, estimate of value of the Premises, and mortgage loan amount sought.” Why was this requirement inserted?

A. The CFPB has defined a loan application as the borrower’s submission to the lender of the above-referenced six pieces of information. Submission of the loan application triggers the lender’s delivery of the Loan Estimate to the borrower, thereby beginning the timeline that will be followed through close of escrow. To ensure a timely closing, it is important that the timeline commence as early as possible, and for that reason, the borrower is now required to submit these six pieces of information to the lender within three days after Contract acceptance.

Q8. As part of their Loan Application, the borrower is required to provide the lender with an “estimate of value of the Premises,” in addition to five other pieces of information. What does “estimate of value of the Premises” mean?

A. The estimate of value of the Premises will typically be the contract price.

Q9. What action must the buyer take three days prior to close of escrow?

A. Three days prior to close of escrow the Buyer must either: (i) sign all loan documents; or (ii) deliver to Seller or Escrow Company notice of loan approval without PTD conditions AND date(s) of receipt of Closing Disclosure(s) from Lender; or (iii) deliver to Seller or Escrow Company notice of inability to obtain loan approval without PTD conditions. See Section 2b of the Residential Resale Real Estate Purchase Contract.

Q10. Why is it important for the seller to know the date(s) on which the buyer received the Closing Disclosure(s) from their lender?

A. This information is important to the seller because it will help the seller understand when the transaction may close escrow. More specifically, the loan cannot be consummated (i.e. – execution of the promissory note and deed of trust) less than three business days after the Closing Disclosure is received by the buyer.

Q11. What changes were made to page nine of the Residential Resale Real Estate Purchase Contract and page ten of the Vacant Land/Lot Purchase Contract? Why were these changes made?

A. The last page of these two contracts now require the agent’s state license number and the brokerage’s state license number. Page five of the new Closing Disclosure contains a section titled “Contact Information.” Within that section, the lender must enter the “State License ID” for the real estate agent and the “State License ID” for their Brokerage. This is a new requirement as this information did not appear on the HUD-1. By identifying these license numbers in the Contract, it will ensure that the lender is in possession of the information needed to properly complete the Closing Disclosure.

Q12. Lines 397 and 409 of the Residential Resale Real Estate Purchase Contract ask for the “Firm Address.” If the agent works out of a branch location and not the corporate headquarters, which address should be entered?

A. The address listed should be “the identified person’s place of business where the primary contact for the transaction is located (usually the local office) rather than a general corporate headquarters address.”

.
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Risks
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Group Activity 
Debrief the activity.  Make sure to explain that we will go into details about these types of activities in this Unit.

. 

	Learning Objectives

Review the learning objectives of this Unit.
At the conclusion of this unit, participants will be able to:

· Define fair housing.

· Define how fair housing laws affect the practice of real estate.

· Explain the risks associated with non-compliance to fair housing laws.

· Recognize situations that can increase risk and liability for salespersons and brokers for non-compliance to fair housing laws.

This unit focuses on how the federal fair housing laws and the Arizona Fair Housing Act affect real estate licensees.  Before you start rolling your eyes and muttering that “I know this and I don’t violate the Fair Housing Acts” . . . Keep an open mind.  We will try to keep this moving along by the use of role plays, case studies and other activities.  
Fair housing laws were created to ensure freedom of choice and equal access to housing opportunities to individuals with similar or equal financial resources.  Financial resources include: income, net worth, credit history, and credit rating. 
Ask: What are the potential risks for failing to comply with Fair Housing Laws?  

Answers: fines, jail time. It’s costly – in terms of actual financial costs plus emotional costs

Statistics 

Ask:  How pervasive are fair housing violations?
. Source: http://www.nationalfairhousing.org/Portals/33/2014-08-13_Fair_Housing_Trends_Report_2014.PDF
Disability complaints remain the greatest percentage of all complaints for the past several years for a
few reasons. Many apartment owners make direct comments refusing to make reasonable
accommodations or modifications for people with disabilities so discrimination is easier to detect. A
reasonable accommodation is paid for by the housing provider; an example is providing a
handicapped parking spot with a curb cut for a resident in a wheelchair. A reasonable modification is
paid for by the resident; an example is making a structural change inside an apartment which can
then be reversed when the resident leaves. Architects and developers continue to design and
construct obviously inaccessible apartment buildings and condominium complexes that do not meet
the Fair Housing Act’s standards, despite HUD’s 10 year “Fair Housing Accessibility FIRST” education
campaign educating architects and builders about their fair housing responsibilities. Finally, HUD
has devoted an office solely to disability issues.
While fair housing organizations primarily receive complaints based on discrimination against
federally protected classes, they also receive complaints of discrimination against groups protected
only by state and/or local fair housing laws. NFHA members reported receiving housing 2013 Fair Housing Trends Report / Page 20 National Fair Housing Alliance
discrimination complaints from several classes of persons currently not protected by the federal Fair

Housing Act. Of the complaints in this category, NFHA members reported:
· 569 based on discrimination based on source of income (up from 353 the previous year);
· 222 based on age discrimination (up from 150 the previous year);
· 175 based on sexual orientation discrimination (up from 101 the previous year);
· 135 based on marital status discrimination (up from 50 the previous year); and
· 45 based on gender identity or expression. 

During FY12, DOJ reviewed and responded to more than 1,100 written complaints from individuals,
up from 800 in FY11. While most of them were not in DOJ’s jurisdiction (because they did not
constitute pattern or practice cases), DOJ opened 160 new matters for further inquiry or
investigation, most of which involved analysis of whether a pattern or practice of discrimination
existed. This is a decrease from the 170 new matters DOJ opened in FY11. Otherwise, complainants
were given information on how to file a complaint with HUD or contact a local fair housing 

organization. 

2013 HUD charges on the Basis of Discrimination  (good case examples)

Source: http://portal.hud.gov/hudportal/documents/huddoc?id=13charges_with_basis.pdf
See additional reference contained at the back of th book
Group Activity
Student manual pg 35

Break the class into groups of 3 or 4.  Have them go through the quiz and come up with the right True or False answer.  Make sure they are prepared to explain their answers
Allow 5 mins for activity plus 6 mins for debrief 

Q 1:  Under federal law, it is legal for an apartment building owner to assign families with younger children to one particular building. 
True or False?  This is discrimination based on familial status


Q 2:  An apartment building owner has the right to reject an applicant because of poor housekeeping habits.
True or False?  Being a slob isn’t a protected class!

Q 3:  Forbidding the construction of a wheelchair ramp on the apartment building owner's property is permissible—even if the tenant agrees to remove it at his/her own expense upon leaving.
True or False?  This is discrimination based on disability/handicap.  

Q 4:  Under federal law, indicating a religious preference when advertising an available apartment is perfectly legal.
True or False?  This is discrimination based on religion. 


Q 5:  An apartment building owner may legally reject an applicant with a history of mental illness, though he/she is not a danger to others.
True or False?  This is discrimination based on disability/handicap.

Q 6:  When using a real estate agent, a family may sell their house only to a white buyer.
True or False?  At least two things to cover with this question:  (1) Any residential real estate transaction using a real estate agent is covered under Fair Housing Laws and this is an example of discrimination based on race, and (2) this is a racial issue covered by the Civil Rights Act of 1866 which prohibits discrimination based on race (regardless of whether a real estate agent is involved). 

Q 7:  A real estate agent is allowed to limit a home search to certain neighborhoods based on the client's race/ethnicity.
True or False?  This is discrimination based on race or national origin. 

Q 8:  A loan officer may turn down a Black applicant because of the applicant's lack of steady job and income.
True or False?  Loan officers may base a loan on qualifications such as income. 

Q 9:  It is legal for a loan officer to require higher down payments from Hispanic families in order to get a mortgage.
True or False?  This is discrimination based on race or national origin. 
Don’t worry if you didn’t get them all correct!  We’ll discuss these types of questions in more detail in subsequent segments.

                                Quiz Courtesy of Homes & Communities website/HUD   
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Unit 3, Segment 2:  History of Fair Housing Laws

	Fair Housing Laws History
25 mins total for segment

Civil Rights Act of 1866

1 min
Student manual pg 60
Plessy V. Ferguson

1 min
Civil Rights Act of 1964

1 min

Federal Fair Housing Act

2 mins

Protected Classes
5 mins

Point out that the federal Fair Housing Act was amended by the Fair Housing Amendment Act in 1988 to add Disability and Familial Status.

Memory Aids

Ask:  Does all of this sound familiar to you?  It should.  

Article 10 of the Code of Ethics

2 mins
Note to Instructor: Briefly go through Article 10 and the SOPs. Do NOT spend much time on this. 

Group Activity

5 mins for the activity, 5 mins for debrief

Tell them NO GOOGLING for the factoids!
Student manual pg 64
Risk Reduction Tips
1 min
Risk Reduction Tips

1 min
Review and Conclusion

1 min
Note:  There is a timeline in the student manual.  It recaps the language provided under the “Review and Conclusion section” included here.  

	Civil Rights Act of 1866 was …


· The first civil rights legislation enacted by Congress and prohibited all discrimination based on race or ancestry in the sale or rental of property. 
This Act states, “All citizens of the United States shall have the same right in every territory and state, as is enjoyed by the white citizens thereof to inherit, purchase, lease, sell, hold and convey real and personal property.”  This Act was passed by Congress over the veto of President Andrew Johnso
· Largely ignored and not enforced.


· Challenged in the 1960s as being an unconstitutional interference with private property rights.  


· Upheld by the U.S. Supreme Court in Jones v. Mayer (1968).  Research shows that the Supreme Court’s decision “held that Congress could regulate the sale of private property in order to prevent discrimination.”  The Supreme Court’s decision in Jones v. Mayer was based on the 13th Amendment to the United States Constitution.  This Amendment prohibits slavery. See 392 U.S. 409 (1968).  In Jones v. Mayer, Jones was a person of color who tried to purchase a home from Mayer.  Mayer refused to sell him the property because of Jones’ color.  Point out that under Jones v. Mayer … where race is concerned there are no exceptions. 

Plessy v. Ferguson 163 U.S. 537 (1896)

In 1896, U.S. Supreme Court established “separate but equal” doctrine of legalized segregation with this decision.  This is NOT a fair housing law!
Note that court decisions and federal laws from 1948 to 1968 continue to attempt to address inequities in housing.  

Civil Rights Act of 1964 

· One of the first attempts by the federal government to implement fair housing ideals.


· Prohibited discrimination based on:

Race

Color

                Religion

                National Origin
· Applied only to programs that were funded by the federal government.  It did NOT apply to FHA or VA loans.  At the time it was enacted, it was estimated that less than 1% of all housing purchases were covered by this Act. 
Federal Fair Housing Act


· Contained in Title VIII of the Civil Rights Act of 1968.


· Intended to provide fair housing opportunities in the United States.

· Prohibits discrimination in advertising, lending and other services in connection with residential real estate transactions. 


· Applies to the sale or lease of residential property.  Unlike the Civil Rights Act of 1866, it does not apply to non-residential transactions (e.g., commercial or industrial properties—whereas the Act of 1866 does apply).


· Applies to the sale or lease of vacant land for the construction of residences.

· Made it illegal to discriminate based on:
· Race

· Color

· Religion 

· National origin

· Sex (The Federal Fair Housing Act was amended in 1974 by the Housing and Community Development Act to add this protected class.)
· Disability For purposes of the Act, a handicap or disability is defined as a mental or physical impairment that substantially limits at least one major life activity, a record of such impairment, or being regarded as having such an impairment. [42 U.S.C. §3602(h)].  Handicap/disability does NOT include the current illegal use of or addiction to a controlled substance.  

K. Michelle Lind, in Arizona Real Estate: A Professional’s Guide to Law and Practice states: “A dwelling is not required to be made available to an individual if the tenancy would result in a direct threat to the health and safety of others or would result in substantial physical damage to the property of others.  45 U.S.C. §3604(f).”

A person with a disability has the right to request that a housing provider make reasonable accommodations so they have equal enjoyment of housing.  Landlords must also permit reasonable accommodations to a dwelling (at tenant’s expense) so long as the modifications are necessary for the tenant to enjoy full use of the property.  The tenant can be required to restore the property to its original state – again at their own expense – should the modifications alter the property in such a way as to make it unappealing to general buying public.  

Landlords may not prohibit service animals.  They are not considered to be pets.  Under the FHA, person with disabilities may request a reasonable accommodation for any assistance animal, including an emotional support animal.  See FHEO Notice:  FHEO-2013-01.

There have been numerous complaints filed regarding individuals with disabilities being discriminated against by landlords, property developers, and others.  Complaints have included such things as:  not providing handicap parking spaces in close proximity to the tenant’s rental unit; denying a handicap parking space to a tenant; denying a handicap unit to a veteran, and disallowing a service animal (citing the “no pets” rule).

NOTE:  The law isn’t specific about what types of accommodations are reasonable so it becomes a matter of judgment on the landlord and tenant’s part.  

New multifamily residential construction with five or more units must allow access and use by individuals with disabilities.  There are federal guidelines that supersede local code.  Details are available in the HUD Design Manual.  

Remember – when discussing an individual with a disability to use “people first” language (i.e., an individual with a disability, not a handicapped person or disabled person).  
· Familial status  For purposes of the Act, familial status is defined as a parent, a person who has legal custody of a minor child or children, or the designee of a parent or legal custodian.  Protection under this class is also extended to pregnant women and any person in the process of securing custody of a minor child (including adoption and foster situations).  Policies, such as ‘’no children” or only allowing children in certain areas, are illegal.  HUD states that an occupancy policy of two persons in a bedroom, as a general rule, is reasonable under the Fair Housing Act.  But that is open to interpretation based on other circumstances. 
Collectively, these are known as “protected classes.”
Ask:  Who may not discriminate in housing-related transactions?
Under the fair housing laws, people who may not discriminate include: 
· Landlords

· Property managers 

· Property owners 

· Newspapers or other sources for advertising 

· Real estate licensees 

· Appraisers 

· Lenders

· Builders

· Architects 

· any other person involved in housing

 [Real Estate Field Manual]

Would a mnemonic device help you remember the seven protected classes?

Try this . . . Scorn Fred

Sex

Color
Race
National origin

Familial status

Religion

Disability
Or maybe this works better for you….

Ron goes to the race track, where he bets on horses of a certain color and without a disability.  Their national origin doesn’t matter, neither does their religion or their familial status but their sex does.
Article 10 of the Code of Ethics

Besides being required to abide by federal and Arizona fair housing laws, REALTORS® are obligated by Article 10 of the Code of Ethics.  
Duties to the Public

Article 10

REALTORS® shall not deny equal professional services to any person for

reasons of race, color, religion, sex, handicap, familial status, national

origin, or sexual orientation. REALTORS® shall not be parties to any plan

or agreement to discriminate against a person or persons on the basis

of race, color, religion, sex, handicap, familial status, national origin,

or sexual orientation. (Amended 1/11)

REALTORS®, in their real estate employment practices, shall not

discriminate against any person or persons on the basis of race,

color, religion, sex, handicap, familial status, national origin, sexual

orientation or gender identity. (Amended 1/14)

• Standard of Practice 10-1

When involved in the sale or lease of a residence, REALTORS®

shall not volunteer information regarding the racial, religious

or ethnic composition of any neighborhood nor shall they engage in

any activity which may result in panic selling, however, REALTORS®

may provide other demographic information. (Adopted 1/94,

Amended 1/06)

• Standard of Practice 10-2

When not involved in the sale or lease of a residence, REALTORS® may

provide demographic information related to a property, transaction or

professional assignment to a party if such demographic information

is (a) deemed by the REALTOR® to be needed to assist with or

complete, in a manner consistent with Article 10, a real estate

transaction or professional assignment and (b) is obtained or derived

from a recognized, reliable, independent, and impartial source. The

source of such information and any additions, deletions,

modifications, interpretations, or other changes shall be disclosed in

reasonable detail. (Adopted 1/05, Renumbered 1/06)

• Standard of Practice 10-3

REALTORS® shall not print, display or circulate any statement or advertisement

with respect to selling or renting of a property that indicates

any preference, limitations or discrimination based on race, color,

religion, sex, handicap, familial status, national origin,  sexual orientation or gender identity.

(Adopted 1/94, Renumbered 1/05 and 1/06, Amended 1/14)

 • Standard of Practice 10-4

As used in Article 10 “real estate employment practices” relates to

employees and independent contractors providing real estate-related

services and the administrative and clerical staff directly supporting those individuals. (Adopted 1/00, Renumbered 1/05 and 1/06)
NAR Code of Ethics

Let’s put the Fair Housing Act of 1968 into historical perspective. 

Group Activity

Federal Fair Housing Act of 1968 – In Context with Popular CultureInstructions for Presenter:  Watch your time on this activity.  The last question is one that will generate lots of war stories, especially if the audience includes licensees who were around in 1968.  When you debrief the activity, make sure you emphasize the primary point – The Federal Fair Housing Act, although it was not the first such Law, was enacted in 1968 due, in part, to the social unrest and needs of the time.  It sought to guarantee the right to access housing of choice.
Directions:  In your groups, discuss what you remember or know about what was happening in the United States in 1968.  Name at least one thing that directly influenced and precipitated the enactment of the Federal Fair Housing Act.  Make sure you have selected a scribe who will report out on behalf of your group. 
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2. TERMS AND COMPENSATION

40. LISTED PRICE: The Premises shall be offered for sale at $ ("Listed Price").

41. TERMS AND CONDITIONS: The Premises shall be offered for sale pursuant to the provisions of this Listing
42.  Agreement, the Information Property Profile Sheet ("Property Profile Sheet"), and any adder data and
43.  other documentation incorporated into this Listing Agreement (collectively "Agreement").

44. MODIFICATIONS: This Agreement may be modified at any time as agreed upon by
45. in writing.

46. COMPENSATION: COMPENSATION FOR THE SALE OF THE PREMISES IS N
47. ASSOCIATION OR ANY MULTIPLE LISTING SERVICE. THE COMPENSATION P
48. OF THE PREMISES IS NEGOTIATED BETWEEN THE LISTING BROKER AND THE

49. NON-REFUNDABLE RETAINER FEE: Listing Broker acknowledge:
50. retainer fee of $ for initial consultation and ri
51. earned upon receipt and which [] Shall [J Shall Not be credited a
52. Seller to Listing Broker as provided on Lines 53 through 71.

53. COMPENSATION FOR SALE OF PREMISES: Seller s

55. following events:

56. A. During the Term or Extended Term of
with a licensed Broker(s)/Agents ("C
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2. What do you think the prime rate was in 1968?  Prime rate in 1968 fluctuated. April 19, 1968 it was 6.5%, September 24, 1968 it was 6.25%, December 2, 1968 it was 6.5%, and Dec 18 it was 6.75%
3. What do you think the average EXISTING single-family home price was in 1968?  Avg. for US was $22,300; Median for US was $20,100; Median for West was $22,900 [Source HUD]

2.   What do you think the average NEW single-family home price was in 1968?  Avg. for US $26,600; Median for US was $24,700; Median for West $25,100 [Source HUD
3.   What else was happening in the United States in 1968?  Have some fun coming up with these!

· ______________________________________

· ______________________________________

· ______________________________________


Here are some possible answers to this question:

· First Big Mac served. It cost $.49.

· Elvis Comeback Special

· Rolling Stones recorded “Jumping Jack Flash”

· Mexico City Olympics – US medal winners Tommie Smith and John Carlos raise their fists in “Black Panther” salute

· The Beatles release “Hey Jude”

· Musical “Hair” opens on Broadway

· Richard Nixon says “Sock it to me” on Laugh-In television show

· “2001: A Space Odyssey” movie comes out

· Anti-Vietnam War protests

· Tet Offensive in Viet Nam

· Senator Robert Kennedy is assassinated

· Poor People’s March

· NASA launches Apollo 7 – first manned Apollo mission

· 911 emergency telephone service is started

· First ATM machine
Brokers’ and Agents’ Risk Reduction Tips  

1. Become familiar with the Fair Housing Act and the seven protected classes and how they impact your real estate practice.  Stay current with any changes in the laws or the regulations.  Violations can and do occur without an intent to discriminate.   

2. Make a personal commitment to provide equal, professional service to all clients, customers, buyers, sellers and renters – regardless of their race, national origin, religion, sex, disability, color or familial status.  

3. Inform clients and customers about their rights and responsibilities under the federal and state fair housing laws.  The Arizona Department of Housing, NAR, and HUD have free sources available. 

Brokers’ Risk Reduction Tips

1. Develop, implement and enforce fair housing policies for your firm.  Make sure to include corrective action procedures for when an agent violates the firm’s policies.

2. Publicize your firm’s commitment to fair housing.
3. Use the Equal Housing Opportunity logo in your advertisements.

4. Require fair housing training for your agents.  Repeat it at regular intervals or as needed.

5. Designate someone in your firm to be a “fair housing” officer.  This individual will be responsible for keeping current and answering questions from other employees and agents. 

6. If property management is part of the firm’s practice, make sure that the tenant selection process is objective, applied consistently to every applicant, and based on fulfilling lease obligations.

7. Review your policies and procedures with a competent attorney.

8. Review your policies and procedures periodically to make any necessary changes and review the changes with a competent attorney. 

Review and Conclusion

The Civil Rights Act of 1866 prohibits discrimination in housing (including the sale and rental of property) on the basis of race or ancestry. 

The Civil Rights Act of 1964 prohibits discrimination based on race, color, religion, and national origin for programs and services for which the federal government provides funding. 

The Federal Fair Housing Act is contained in Title VIII of the Civil Rights Act of 1968.  Its purpose is to provide equal opportunities for housing in the United States.  It went further than the Civil Rights Acts of 1866 and 1964 by prohibiting discrimination based on seven protected classes.  The Fair Housing Act applies only to transactions involving residential properties.  

Any questions?
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Unit 3, Segment 3: Actions Prohibited by the Fair Housing Act

	Prohibited Actions

3 mins

Student manual pg 67
Risk Reduction Tips
3 mins
Prohibitions in Advertising
5 mins
Risk Reduction Tips
2 mins
Risk Reduction Tips
2 mins

Other Prohibited Actions
4 mins
NOTE:  The first two bullets in this section on the student guide are meant to have MLS and membership in REALTOR® Association in them. 

Conclusion

1 min

	The Fair Housing Act prohibits the following, if based on race, religion, color, national origin, sex, familial status, or handicap (i.e., protected classes):

· Refusal to rent or sell a dwelling

· Refusal to negotiate for sale or rental of a dwelling

· To otherwise make unavailable or deny a dwelling

· To discriminate in the terms, conditions or privileges for sale or rental of a dwelling

· To discriminate in the provision of services or facilities in connection with a dwelling

· To make, print or publish or cause to be made, printed or published any statement, or advertisement regarding the sale or rental of a dwelling that indicates any preference, limitation or discrimination

· To represent to any person that a dwelling is not available, if untrue

· To induce or attempt to induce any person to sell or rent by representations regarding entry or prospective entry into the neighborhood of a person (blockbusting)

45 U.S.C. §3604(a-e)

Agents’ Risk Reduction Tips

· If a seller client indicates any unwillingness to abide by the Fair Housing Act, walk away from the transaction.  

· Watch out for subtle signs that the seller might discriminate.  Again, make sure you tell the seller that what he or she is suggesting violates fair housing laws and you will no longer work with them.  Document what transpired following your brokerage’s policies and procedures. 

· If a rental client (i.e., landlord or rental property manager) asks you to conduct yourself in a way that is discriminatory or noncompliant with the Fair Housing Act, tell them in clear language that what they asked you to do is a violation of the Fair Housing Act and that you will not be a party to it.  

· Do not in any way imply that if a protected class moves into the neighborhood that the home values, quality of life, school system, etc. will be detrimentally impacted.  This is known as blockbusting.

· Never change listing details based on the race, religion, etc. of the prospective buyer.  The listing should be the same for everyone. 

· Never refuse to show a property to a possible buyer based on race, religion, etc.  This is known as steering. 

Of all the prohibitions previously mentioned, one that gets a lot of attention is advertising.  

Prohibition against Discriminatory Advertising

What does the prohibition against discriminatory advertising include?

Section 804(c) of the Fair Housing Act addresses advertising guidelines.  These guidelines apply to all media – not just print.  Section 804(c) of the Act prohibits the making, printing and publishing of advertisements which state a preference, limitation or discrimination on the basis of race, color, religion, sex, handicap, familial status, or national origin. 
The prohibition applies to publishers, such as newspapers and directories, as well as to persons and entities who place real estate advertisements.  It also applies to advertisements where the underlying property may be exempt from the provisions of the Act, but where the advertisement itself violates the Act. See 42 U.S.C. 3603(b). 
Regarding advertising, NAR’s Fair Housing Handbook states:

The Fair Housing Act prohibits:

· Conveying preference to one group over another or exclusion due to one of the protected classes

· Using catchwords such as restricted, exclusive, private, integrated, traditional

· Using symbols or logos that imply or suggest discrimination

· Writing out directions to the property that refer to well-known ethnic or racial landmarks

· Targeting ads to one particular segment of the community

· Using words or phrases describing persons with disabilities or with respect to families with children (e.g., crippled, singles, adult building, restricted community, etc.)

· Advertising exclusively in:
· A strategically limited geographic area
· Particular editions of a print media that only reach certain segments of the population

· Only selected sales offices

HUD originally published Fair Housing Advertising Regulations that have since been repealed.  They are still available on the HUD site, though, as a reference.

NAR’s Fair Housing Handbook is an excellent reference for advertising guidelines. NAR provides an abundance of articles and information for writing classified advertisements. The field guide can be found on NAR’s website at: 
http://www.realtor.org/field-guides/field-guide-to-fair-housing
Specific rules and advertising guidelines from HUD can be found at:
http://www.hud.gov/offices/fheo/library/part109.pdf
Brokers’ Risk Reduction Tips for Advertising

· Establish office policies regarding all advertising.

· Review (or have reviewed by a knowledgeable person) all advertising for compliance with fair housing laws before the ad is placed.

· Enforce the same rules with agents’ social media advertising.  Brokers should thoroughly educate agents regarding their actions in social media and how those actions are subject to all risk management principles, especially fair housing regulations.
· Require that print media advertisements using images of people vary the photos or illustrations to represent all types of people. 

· Require the use of the Equal Opportunity logo on ads.

Agents’ Risk Reduction Tips for Advertising

· When creating advertisements, describe the features of the property—not the characteristics of the current tenant/homeowner or potential tenant/homeowner. 

· Do not use language that is discriminatory (e.g., “White” private home, No Blacks, No Kids, etc.)
· Use positive language such as “Housing is available on an Equal Opportunity Basis” or “This complex does not discriminate on the basis of race, color, religion, etc.” 

· Do not use language suggesting a religious preference or limitation. 

· Do not use language suggesting or stating a preference for gender (a notable exception is if the advertisement is for a roommate where there will be shared common spaces and/or shared bedroom).

· Keep consistent records of all contacts and prospects. 

· Use the Equal Housing Opportunity logo. 

Instructor Note:  General advertising guidelines:  see Michelle Lind’s article on Real Estate Advertising Rules & Guidelines article October 2014:  http://www.aaronline.com/2014/10/real-estate-advertising-rules-guidance/ 
Other Prohibited Actions

Ask:  Are there any other prohibited actions? 
It is also prohibited to deny any person access to, or membership or participation in, any organization, facility or service (such as a multiple listing service) related to the sale or rental of dwellings or discriminates against any person in the terms or conditions of such access, membership or participation.

· Redlining
The refusal by a lender to make loans secured by real property in certain neighborhoods due to racial or ethnic composition of the people who live there.  Redlining was a practice based on assumptions that certain neighborhoods’ property values are declining.  The term originated because of the red ink used to mark off these neighborhoods on a map:  homes within the red-marked areas couldn’t get mortgages.  Redlining is enforced through the Home Mortgage Disclosure Act.  
· Steering
Steering occurs when real estate agents or others channel prospective buyers or tenants to or away from particular neighborhoods.  Usually based on race, religion, national origin or ancestry.  This definitely represents a violation of the Fair Housing Act!  Steering can happen innocently or inadvertently, as well as blatantly.  REALTORS® and others should let their prospective buyer clients tell them what they are looking for and not ask leading questions relative to religion, etc. 
Real Estate Principles provides an example:  The salespeople at PQR Realty are encouraged to show Hispanic buyers only properties in the city’s predominantly Hispanic neighborhood.  Non-Hispanic buyers aren’t shown properties there, except by specific request.  This is done on the principle that Hispanic buyers would be more “comfortable” living in the Hispanic neighborhood and non-Hispanic buyers would be “uncomfortable” there.  PQR Realty is guilty of steering. 

· Blockbusting (also known as panic selling or panic peddling)
Attempting to induce owners to list or sell their property by predicting that members of a different race or ethnicity or disability are moving into the neighborhood and will drive home values down.  The blockbuster profits by purchasing homes at reduced prices (or by collecting commissions) on the induced sales.
Review and Conclusion

The Fair Housing Act specifies housing-related activities that are prohibited if they are based on any of the seven protected classes.  Discriminatory advertising is listed among the prohibited activities.  Other prohibited activities include basing membership in any organization, facility or service (like a multiple-listing service or REALTOR® association) related to the sale or rental of dwellings based on race, color, religion, etc. Redlining, blockbusting, and steering are also prohibited.  

Any questions?




Unit 3, Segment 4: Exemptions to the Fair Housing Act

	Exemptions to the Federal Fair Housing Act

5 mins

Student manual pg 73
Make sure you pause as you go through these five standards.  Let the participants catch up to you as they take notes. 

Conclusion

1 min

	Ask:  Are there are any exceptions to the Fair Housing Act? 

According to HUD’s Fair Housing: Equal Opportunity for All booklet, the Fair Housing Act covers most housing.
Exemptions to the Fair Housing Act

There are three primary types of transactions that are exempt from the Federal Fair Housing Act:

· Single-family house sold or rented by owner [42 U.S.C. §3603(b)(1)]  This exemption applies as long as the owner owns no more than three such homes; no real estate broker or agent is involved; no discriminatory advertising is used.  If owner isn’t most recent occupant, he/she may use this exception one time every 24 months. 
· Owner-occupied home with no more than four units [42 U.S.C. §3603(b) (2)] This exemption applies if owner occupies one unit as their residence; no real estate broker or agent is used; no discriminatory advertising is used.  This is often referred to as the Mrs. Murphy exemption. 
· Housing operated by religious organizations and clubs that limit occupancy to members, unless the membership in the religion is based on race, color, national origin.  [42 U.S.C. §3607]  This exemption applies to religious, nonprofit and private clubs that have lodging that isn’t open to the public and isn’t operated for commercial purposes.  
There is also an exemption for qualified senior housing.  Qualified senior housing is exempt only from the familial status provision of the Act.  Specific standards must be met to qualify as senior housing: (The Housing for Older Persons Act of 1995 (HOPA).
1. Housing is intended for, and solely occupied by persons 62 years of age or older (i.e., 100% of the community is 62 years or older).

2. Housing is intended and operated for occupancy by persons 55 and over.

3. At least 80% of the households have at least one resident 55 years or older.

4. The community publishes and adheres to policies and procedures that demonstrate intent.

5. The community complies with rules for verification of occupancy. 

Two things to remember about exemptions:

1. There are no exemptions for real estate transactions that involve real estate licensees.

2. Although there are exemptions/exceptions to the federal Fair Housing Act, the Civil Rights Act of 1866 still applies and prohibits discrimination based on race or ancestry in any real estate transaction.  

Review and Conclusion

There are three primary types of transactions that are exempt from the Federal Fair Housing Act: (1) single-family house sold or rented by owner, (2) owner-occupied home with no more than four units sold or rented without a real estate licensee involved – the “Mrs. Murphy” exemption, and (3) housing operated by religious organizations or private clubs as long as there is no discrimination on membership based on race, color, national origin, etc.  

There is also an exemption for senior housing that meets specific criteria.  The exemption applies ONLY to familial status. 

There are NO exemptions for real estate transactions that involve real estate licensees. 

Any questions?



Unit 3, Segment 5: Scenarios
	Scenarios
50 minutes total
The timing above allows students to move at a pace of about 4 minutes per case study and then 4 minutes per case study for debrief.  Some may take longer to debrief.  

Watch your time.  If necessary, go over the last couple as a class rather than in the work groups. 
Scenario 2

Scenario 3
Scenario 4

Scenario 5
Scenario 6
Scenario 7
Practice Tip

FYI: As you may have noticed, many of these cases represent alleged violations based on familial status.  In 2010 and 2009, HUD issued a lot of press releases about these types of violations.  The other most common violations were based on race and disability issues. 

	Scenario 1
John and his brother Bill own apartments in New York.  Angelica called to check into renting the apartment.  While on the phone with Angelica, John asked her about her race, her national origin and that of her potential roommates.  For example, John asked her if she was Greek, Indian or Italian. When Angelica responded that she was Latino, and her roommate would be African American, John allegedly told her that would be a problem because the neighborhood is white, and that if he rented to a Black person there would be complaints. He further stated that he had received several other calls from "people of different colors" and he just could not rent to them.

Q 1:  Is this a potential Fair Housing Act violation?  Why or why not?

Probably yes.  Landlords cannot discriminate against tenants based on race or national origin. 

Q 2:  If yes, under what protected class(es)?

Race, color, national origin

Q 3:  Since John and Bill own the apartment and didn’t use a real estate professional, are they exempt?  
Why or why not? 
No.  Because they allegedly violated the prohibition against discriminating against race; even if they were otherwise exempt, they were still in violation. 

This is an actual case that is in the process of being heard by a United States administrative law judge unless any of the parties to the charge elect to have the case heard in federal district court.  HUD charged the two apartment owners with violating the Fair Housing Act by allegedly making discriminatory statements, including objecting to an African-American roommate coming to a "white neighborhood."  The Fair Housing Act prohibits landlords from making statements regarding the sale or rental of housing that indicate a preference or discrimination based on race, color, or national origin. 

Scenario 2
Melissa Jones and her fiancé entered into a lease agreement with property owners Wilbur and Julie Williams to rent a house in Tallassee, Alabama.  In June, while Ms. Jones and her fiancé were talking with African-American neighbors in the front yard, Mr. and Ms. Williams drove by and saw the couples talking. Later that same day, Ms. Williams called Ms. Jones and allegedly said, "If y'all want to have African Americans to visit, we're going to ask you to move . . .  We're not having those people at our property. We own the property and that's never happened and we're not going to start today with it happening."  Ms. Williams allegedly made similar discriminatory comments on at least two other occasions. Based on these statements, Ms. Jones and her family vacated the property.

Q 1:  Is this a potential violation of the Fair Housing Act?  
Why or why not?

Yes.  Same reason as previous case study.
Q 2:  If yes, under what protected class(es)?

Race, color, national origin

This is an actual case already adjudicated.  HUD charged the Williamses with violating the federal Fair Housing Act for making discriminatory statements, and for intimidating and coercing Ms. Jones and her family into vacating the property prior to the end of their lease.  A Consent Order, filed with the HUD Office of administrative law judges, requires the Williamses to pay Ms. Jones and her family $53,000 for compensatory damages and attorneys’" fees and a $10,000 civil money penalty to the federal government. The Williamses must also take part in fair housing training and are enjoined from any further violations of the Fair Housing Act.

Scenario 3
Josie, a mother of five children, applied to rent a four-bedroom apartment in a town in New York.  The real estate agent, Alice, informed her that the owner of the unit was in no "shape to deal with . . . children" and had decided, instead, to rent the unit to a young couple.  Josie reported the incident to the local non-profit fair housing organization.  This organization (approved by HUD as a testing organization) sent testers posing as housing applicants with children to see how they would be treated.  One tester reported that the same agent, Alice, refused to show her an apartment in another town because the owner was not happy about having children in the apartment. 

Q 1:  Is this a potential violation of the Fair Housing Act?  
Why or why not?
Probably yes
Q 2:  If yes, under what protected class(es)?

Familial status

Q 3:  What, if anything could “Alice” have done to protect herself and her broker?


When the owner of the property specified that she would not sell or rent to families with children, Alice should have clearly told her that her firm’s policy is to strictly adhere to the requirements of the Fair Housing Act and then walked away from the listing.  If Alice was not the firm’s broker, she should have immediately informed her broker what transpired. 

Q 4:  Do you think the real estate agent and broker will be charged with a violation?  
Why or why not?

This is an actual case that is in the process of being heard by a United States administrative law judge unless any of the parties to the charge elect to have the case heard in federal district court.  HUD charged the real estate company and one of its agents (“Alice”) with discriminating against families with children.  Specifically, HUD's Charge of Discrimination alleges that the firm’s broker refused to rent an apartment to a family with children and refused to show another apartment to a family looking for housing.

Scenario 4
What if this scenario changed as follows:  Mary owns a duplex.  She lives in one side of it and rents out the other side.  Because she has health issues and requires a significant amount of quiet so she can rest, Mary would prefer not to rent to individuals with children.  She doesn’t use a real estate professional and places an ad in the newspaper herself.  The ad reads, “Home for rent. Four-bedrooms, bath and a half. Part of a duplex.”

Q 1:  Is this a potential Fair Housing Act violation?  Why or why not?

Probably not.  Mary is the property owner.  The property has less than 4 units, she’s not using a real estate licensee, and no discriminatory advertising was used. So she should be covered by the exemption known as “Mrs. Murphy’s exemption.”

Scenario 5
Larry the Landlord owns several apartments.  In a local real estate publication, Larry posts a classified advertisement that includes the language, “No drugs, no pets, no children.”  

Q 1:  Is this a potential violation of the Fair Housing Act?  Why or why not?

Probably yes.  The Fair Housing Act prohibits landlords from discriminating based on race, color, religion, national origin, sex, disability and familial status. This includes publishing print, broadcast or internet advertisements that indicate a preference or otherwise discriminates against families with children.

Q 2:  Is the publisher of the real estate publication liable?

Probably.  Both the publisher and advertiser can be held liable for discriminatory housing advertising.  If the publisher accepts an advertisement from a housing provider that states, “no kids,” both the newspaper and the housing provider can be held liable.  However, it is not the publisher’s responsibility to make sure the housing provider’s statements are accurate for advertising that is not discriminatory on its face.  (e.g., “housing for older persons” – publisher is not liable for discrimination if the housing complex isn’t really a qualified “senior” facility.)

This is an actual case that is in the process of being heard by a United States administrative law judge unless any of the parties to the charge elect to have the case heard in Federal District Court.  In this particular case, the publisher of the real estate publication was not made party to the action. 

Scenario 6
Two real estate agents, Cheryl and Wally, advertised a house for rent by their client, Vera, on craigslist.org.  The ad stated, "This is an immaculate, spacious three-bedroom house for rent . . .  No cats, dogs, or children please." Two families with children responded to the advertisement. When they mentioned they had children, Wally allegedly refused to show them the property, saying that the owner, Vera, would not rent to families with children. The owner eventually rented the house to three men without children.

Q 1:  Is this a potential violation of the Fair Housing Act?                                                                            Why or why not?

Probably yes.  Discrimination against families with children.

Q 2:  Is the publisher of craigslist.org liable?

Maybe yes, maybe no.  Craigslist.com and similar providers may not be liable due to a U.S. Court of Appeals for the 7th Circuit Case.  In Chicago Lawyers Comm. For Civil Rights, Inc. v. Craigslist [519 F. 3d666 (7th Cir. 2008)], Craigslist was immunized by the Communications Decency Act and not subject to the Fair Housing Act.  

HOWEVER, it is important to note that this ruling only applies to the 7th Circuit and that other court cases may not have a similar ruling.  For example, Fair Housing Council of San Fernando Valley, Inc. v. Roomates.com, LLC [521 F. 3d 1157 (9th Cir. 2008)]  The panel of judges in this case limited the immunity afforded by the Communications Decency Act for website operators like Roommates.com.  

There was a difference in the two rulings because of the different ways the two websites operate.  Craigslist provides an opportunity for individuals to place ads; it doesn’t solicit detailed information about the advertisers or about the advertised properties.  Roommates.com drafts and posts questionnaires from those using the site regarding their roommate preferences.  Among other things, the questionnaires sought details about sexual orientation and were used to create member profiles.  

HUD can and will pursue any perceived violation against discriminatory advertising, so don’t take a chance.  Make sure your advertising on these sites meets the same criteria as your print advertising. 

This is an actual case that is in the process of being heard by a United States administrative law judge unless any of the parties to the charge elect to have the case heard in Federal District Court.  In this particular case, the publisher of craigslist.com was not made party to the action. The HUD charges will be heard by a United States administrative law judge unless any party to the charge elects to have that case heard in federal district court.

Scenario 7
Chelsea Manor, a condominium complex, was working with Leslie, a real estate salesperson, to find buyers for available properties.  Chelsea Manor employs a policy of excluding children and, as their agent, Leslie abided by their preferences and placed an ad that conditioned the sale to those without children.  John, who has three kids, inquired about the condo.  Upon learning that John has children, Leslie told him that no children were allowed and refused to show him the unit.  Leslie spoke with several other families and informed all of them about the restriction.  The condo was eventually sold to a single female without children.   

Q 1:  Is this a potential violation of the Fair Housing Act?                                                                                    Why or why not?

Probably yes. Based on familial status. 

Q 2:  If yes, who do you think will be charged? 

The condominium association, the real estate salesperson (“Leslie”) and Leslie’s broker. 

Practice Tip:  Before entering into an agreement to represent a condo complex, make sure that their practices for approving new proprietary leases are not discriminatory. 

This is an actual case that is in the process of being heard by a United States administrative law judge unless any of the parties to the charge elect to have the case heard in Federal District Court.  In this particular case, the condominium association, the agent and her broker were charged with a violation. 
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	Related Federal Laws

Equal Credit Opportunity Act (ECOA) 
[15 U.S.C. 1691-1691(f)]

· Forbids discrimination in all consumer credit/lending, including residential real estate loans and credit extended to a person or family for personal, family or household purchases. 
· Makes discrimination unlawful with respect to any aspect of a credit application on the basis of race, color, religion, national origin, sex, marital status, age or because the applicant’s income is derived in whole or in part from any public assistance program.  

Lenders may ask optional questions about applicants’ race, national origin, sex and marital status but only to gather these demographics to allow the government to monitor compliance with the ECOA.  

If the applicant is denied, the lender is responsible for providing a written explanation. 

Home Mortgage Disclosure Act (HMDA) 

· Implemented by the Federal Reserve Board’s Regulation C
· Assists the government to determine whether:
1) Lenders are fulfilling their obligation to serve the housing needs of their communities,
2)  Public officials are distributing public-sector investments to attract private investment to needed areas, and 
3) There are possible discriminatory lending patterns.  
The Home Mortgage Disclosure Act also helps the federal government enforce the prohibition against redlining.  

Rehabilitation Act of 1973

Prohibits employment discrimination against individuals with disabilities in the federal sector and mandates nondiscrimination under federal grants and programs. 

Americans with Disabilities Act of 1990 (ADA)

Title III of the Americans with Disabilities Act prohibits discrimination against persons with disabilities in places of public accommodations and commercial facilities.  ADA became effective in January of 1992 and is a federal law that ensures individuals with disabilities have equal access to public facilities.  ADA defines “public accommodation” to include any private entity with facilities open to the public, as long as the operation of the facilities affects commerce.  As previously stated, a disability is defined as any physical or mental impairment that substantially impacts activities of daily living. 

ADA requires that:
· Public accommodations have no architectural or communication barriers so that services or goods are accessible.

· Public accommodations provide auxiliary services or aids so that no one is excluded, denied services or treated differently.

· New commercial construction must be accessible to individuals with disabilities, unless structurally impractical.

Two key terms: “readily achievable” or reasonable.

All of the above are required as long as they are “readily achievable” or reasonable. 

Brokers’ Risk Reduction Tip

Like hotels, retail stores and banks, a real estate office is considered to be a public accommodation so there should be no impediments for individuals with disabilities to enter and use the facility.  Things to consider are:

· Handicap parking near the entrance

· Easily opened exterior doors

· Lower countertop in lobby so the individual using a wheelchair can be seen and spoken to at a comfortable height for them

· Handicap accessible restrooms

· Conference room with tables that can accommodate a wheelchair

· Wider doorways

Review and Conclusion

In addition to federal and state fair housing laws, real estate licensees and other parties involved in real estate transactions must comply with other federal, related laws.  These include the Equal Credit Opportunity Act, the Home Mortgage Disclosure Act, the Rehabilitation Act of 1973, and the Americans with Disabilities Act of 1990.  

Any questions?
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Brokers’ Risk Reduction Tip
NOTE:  Again, make sure you pause while you explain what a tester is.  There is a place in the students’ workbooks for them to take notes. 

Brokers’ Risk Reduction Tip
There is an abbreviated flow chart in the students’ guide that briefly summarizes the process. 

From this point on, details about the complaint process are explained.  

If you are running short on time, you can review the flow chart and quickly give them the fill-in-the-blank answers. 


	Enforcement and Penalties for Violations of the Fair Housing Act
The Fair Housing Act is enforced by the Department of Housing and Urban Development (HUD) through its Office of Fair Housing and Equal Opportunity.  HUD is also responsible for developing and enforcing regulations to promote the Fair Housing Act.  One of these regulations is a requirement for businesses involved in housing/real estate transactions to display a fair housing poster [HUD-928.1 (2/2003)] in their office.  

Brokers’ Risk Reduction Tip
Prominently display the requisite Fair Housing Poster in your lobby or at your front desk.  A copy of the poster is available from HUD at: http://www.hud.gov/offices/fheo/promotingfh/928-1.pdf.
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Testers

Since complaints of discrimination or discriminatory practices are often difficult to prove, HUD uses “testers” to help determine compliance with the Fair Housing Act.  
Testers are individuals who contact a landlord or real estate office and pose as potential renters or buyers.  Usually two or more will contact the same landlord, salesperson or broker, property manager and inquire about the same apartment or house.  (The testers are often of different race or national origin.)  They then take notes about how they are treated and how the questions were answered.  The tester evaluates whether the landlord, agent, or broker is in compliance or is violating the Act.  If the tester believes there is discrimination, they work with HUD or a local housing group to file a complaint.  Testers are like “secret shoppers” in other industries.  They do not announce themselves and appear to be “regular” potential clients. 

Ensure that anyone working in your office – whether a licensee or support person – understands that everyone is to be treated equally at all times.  This includes in-person contact as well as phone calls, texts and emails.  

The Complaint Process
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Individuals who believe they have been discriminated against under the Fair Housing Act may file a complaint with HUD.  Complainants have one year after an alleged discriminatory housing practice has occurred (or ended) to file a written complaint with HUD.  Individuals may also file lawsuits in federal or state courts.  If the complaint is filed with HUD, HUD will investigate the complaint and determine if the discrimination charges are justified or not.  The Secretary of HUD may also file complaints. 

Anyone can file a complaint with HUD at no cost.  Fair housing complaints can be filed by any entity, including individuals and community groups.  Those that file fair housing complaints are known as complainants.  Those against whom fair housing complaints are filed are called respondents.

Complaints about discrimination in housing in Arizona should be made to the regional office of HUD:

San Francisco Regional Office of FHEO
U.S. Department of Housing and Urban Development
600 Harrison Street, 3rd Floor
San Francisco, California 94107-1387
(415) 489-6524
1-800-347-3739
TTY (415) 436-6594

Complaint form:  portal.hud.gov/hudportal/HUD?SRC=/program_offices/fair_housing_equal_opp/online-complaint

What happens after a complaint is filed?

HUD will notify the complainant when it receives the complaint. Normally, HUD also will:

· Notify the alleged violator (the respondent) of the complaint and permit that person to submit an answer 

· Investigate the complaint and determine whether there is reasonable cause to believe the Fair Housing Act has been violated 

· Notify the complainant if it cannot complete an investigation within 100 days of receiving a complaint 

What happens after a complaint is received?

Conciliation

HUD will try to reach an agreement with the respondent. A conciliation agreement must protect both the complainant and the public interest. If an agreement is signed, HUD will take no further action on the complaint. However, if HUD has reasonable cause to believe that a conciliation agreement is breached, HUD will recommend that the Attorney General or US Department of Justice file suit.

Complaint Referrals


If HUD has determined that the complainant’s state or local agency has the same fair housing powers as HUD, HUD will refer the complaint to that agency for investigation and notify the complainant of the referral. That agency must begin work on the complaint within 30 days or HUD may take it back.

What happens after a complaint investigation?

If, after investigating the complaint, HUD finds reasonable cause to believe that discrimination occurred, it will inform the complainant.  The case will be heard in an administrative hearing within 120 days, unless the complainant or the respondent wants the case to be heard in Federal District Court. Either way, there is no cost to the complainant.

The Administrative Hearing

If the case goes to an administrative hearing HUD attorney will litigate the case.  The complainant may intervene in the case and be represented by a private attorney if so desired.  An administrative law judge (ALJ) will consider evidence from the complainant and the respondent. If the ALJ decides that discrimination occurred, the respondent can be ordered:

· To compensate the complainant for actual damages, including humiliation, pain and suffering. 

· To provide injunctive or other equitable relief, for example, to make the housing available to the complainant. 

· To pay the federal government a civil penalty to vindicate the public interest. The maximum penalties are $16,000 for a first violation in addition to actual damages for the complainant, injunctive or other equitable relief, and attorney fees; and $65,000 for a third violation within seven years. 

· To pay reasonable attorney's fees and costs. 

Federal District Court

If the complainant or the respondent chooses to have the case decided in Federal District Court, the attorney general will file a suit and litigate it. Like the ALA, the District Court can order relief, and award actual damages, attorney's fees and costs. In addition, the court can award punitive damages.  

In Addition

The complainant may file suit at the complainant’s own expense in Federal District Court or State Court within two years of an alleged violation. If the complainant cannot afford an attorney, the Court may appoint one.  The complainant may bring suit even after filing a complaint, if the complainant has not signed a conciliation agreement and an administrative law judge has not started a hearing. A court may award actual and punitive damages and attorney's fees and costs.

Other Tools to Combat Housing Discrimination
If there is noncompliance with the order of an administrative law judge, HUD may seek temporary relief, enforcement of the order or a restraining order in a United States Court of Appeals.

The Attorney General may file a suit in a Federal District Court if there is reasonable cause to believe a pattern or practice of housing discrimination is occurring.

http://portal.hud.gov/hudportal/HUD?src=/program_offices/fair_housing_equal_opp/FHLaws/yourrights
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Related State Laws

Point out that this is very similar to the Fair Housing Act

This is similar to the ADA

Similar to ADA

This is very important to point out.  If a real estate licensee or broker is convicted of a fair housing violation they may lose their license!
AZ Dept of Housing

AZ Civil Rights Division of Attorney General’s Office

Current events

The important thing for participants to know is that nothing changed regarding the fair housing laws.  Discrimination is still prohibited. 
	Arizona Fair Housing Act 
(A.R.S. §41-1491 ET. SEQ)

The Arizona Fair Housing Act is very similar to the federal Fair Housing Act.  Arizona’s law has different procedures for the administrative complaint process.  

· Fair housing complaints are filed with the Civil Rights Division of the Arizona Attorney General’s Office (ACRD).  
· ACRD will investigate the complaint at no charge to the complaining person.  


· Fair housing complaints filed with ACRD will be automatically dual-filed with the United States Department of Housing and Urban Development (HUD) pursuant to a cooperative agreement between the two agencies. 

· A person has one year after an alleged violation to file a complaint but should file as soon as possible if they believe in good faith that a violation has occurred. 
http://www.azag.gov/civil_rights
Individuals who believe their rights have been violated can call the Civil Rights Division at 877-491-5742 (Phoenix office) or 877-491-5740 (Tucson) or use an online civil rights complaint form at http://www.azag.gov/civil_rights/complaintform.html, 
or write a letter and mail it to: 


Arizona Civil Rights Division
Office of the Attorney General
1275 W. Washington Street 
Phoenix, Arizona 85007

Related State Laws

In addition to the Arizona Fair Housing Act, Arizona has other related state laws. These include:
Arizona Revised Statute Reference

Title

Intent

A.R.S. §33-1317
Discrimination by landlord or lessor against tenant with children prohibited . . .

Prohibits discrimination by a landlord against a tenant with children

A.R.S. §33-303

Discrimination by landlord or lessor against tenant with children prohibited

Prohibits landlords from not renting to individuals with children.  

Also prohibits advertising for rental advertising that discriminates against families with children. 
A.R.S. §20-1548
Underwriting discrimination
Prohibits discrimination in the issuance or extension of mortgage guaranty insurance

A.R.S. §41-1442
Discrimination in places of public accommodation
Prohibits discrimination in places of public accommodation.  Public accommodations include restaurants, banks, hotels/motels, museums, parks, health care facilities, doctors’ offices, theaters, grocery and department stores, health clubs, etc.  
A.R.S. §41-1492.02
Prohibition of discrimination by public accommodations and commercial facilities
Prohibits discrimination by public accommodations and commercial facilities.  

A.R.S. §32-2153(A)(19)
Grounds for denial, suspension or revocation of licenses . . .

Allows the Arizona Department of Real Estate to suspend or revoke a license, deny the issuance of a license or deny the renewal or right of renewal of a license for violating the federal fair housing law, the Arizona civil rights law or any local ordinance of a similar nature. 

Arizona Department of Housing

The Arizona Department of Housing’s website is a resource for consumers and anyone involved in housing decision-making.  The URL for the Arizona Department of Housing is: http://www.azhousing.gov/

Civil Rights Division of the Attorney General’s Office

The Civil Rights Division of the Attorney General’s Office also has resources on housing discrimination and fair housing.  Several resources are available in English and in Spanish.  This website is located at http://www.azag.gov/civil_rights/fairhousing/
Current Arizona Events


The Fair Housing Acts
The Federal Fair Housing Act and the Arizona Fair Housing Act (the Fair Housing Acts) continue to prohibit discrimination because of race, color, religion, sex, national origin, disability and familial status in most housing-related transactions. Further, the Fair Housing Acts make it unlawful to indicate any preference or limitation on these bases when advertising the sale or rental of a dwelling. 

Tenant Screening Procedures
It continues to be unlawful to screen housing applicants on the basis of race, color, religion, sex, national origin, disability, or familial status. Procedures to screen potential and existing tenants for citizenship and immigration status may violate prohibitions on national origin housing discrimination. 

Review and Conclusion
Arizona state laws regarding fair housing are very similar to the federal fair housing laws; however, the enforcement processes are different.  Arizona cross-files fair housing complaints with HUD.  Arizona real estate agents and brokers may lose their real estate license or their right to a real estate license if they are found in violation of fair housing laws. 

Any questions?
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	Q:
Are there any “safe” questions I can ask prospects? 
Yes.  You can ask objective questions about the types of properties they are interested in seeing. 

Examples include:

· What price range?

· What features?

· Where do they want to live?

Q:
What if they ask me if any Hispanics (or other ethnic group) live here? 

Remind them that you aren’t permitted to answer questions about the demographics of a neighborhood – especially if they relate to any of the seven protected classes.  Be prepared for this type of question and have suggestions for where they can find out this information for themselves. 
Q:
What if that information is readily available on the Internet?

Still refer them to a resource other than yourself.  Although you want to be seen as a resource to your client, you must protect yourself from a possible fair housing violation. 

Q:
My new buyer client (who is Caucasian) has asked to be shown houses in “white” neighborhoods only.  Can I do that?

This is a tricky question!  One source says that it’s okay for buyers to discriminate on their own behalf.  
Another source says that you can’t do that.  You should tell your client that you don’t consider race as a factor in showing properties.  Provide the same service/resources that you give all your clients.  Document their request and your response and keep it on file. [Fair Housing for Real Estate Professionals]

Ask your broker or attorney for guidance on this one!

Q:
My seller client asked me why she can’t sell her home to whomever she wishes at whatever price she wishes.  What should I tell her?

Tell your client that she has the right to sell her home to anyone she wants at her requested price—as long as she does not discriminate (based on a protected class) among qualified buyers.  Otherwise she is in violation of fair housing laws. 
Q:
I was working at an open house and was speaking with a Latino couple when a Caucasian couple came.  I didn’t ask the two couples identical questions.  Am I guilty of a fair housing violation?
As long as you conduct your open houses fairly and professionally you should be okay.  Make sure you are asking all your customers similar types of questions such as whether they are looking or buying, if they are working with another agent, if they are pre-qualified, what price range or amenities they want, etc. 



These are just examples of questions that you may be asked.  NAR’s Fair Housing Pocket Guide (Sales) and Fair Housing Pocket Guide (Rental) provide more examples.  
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Unit 3, Segment 10:  Unit Conclusion and Review
	Unit Conclusion and Review 
3 mins
	There are seven protected classes which may not be discriminated against. 

Practices such as refusing to sell or rent to individuals or families based on any of the seven protected classes is a fair housing violation.  Actions such as redlining, blockbusting or steering are strictly prohibited.  

Real estate practitioners should educate themselves about fair housing and stay well informed.  Agents should have good lines of communication with their clients throughout the process and efficiently document any discussion.  To help ensure adherence to fair housing laws, brokerages should have in place policies and procedures that are consistently enforced.  

NAR is an excellent source of information.  NAR’s Fair Housing Handbook has sample checklists, sample forms, sample policies, etc.  

HUD also has resources, including a blog and Face Book page.  

Fair housing isn’t just a broker issue or a sales agent issue.  It’s both.  As an agent, you may be willing to take a risk and engage in activities that violate fair housing laws.  Should you choose to do so you not only risk your reputation and your license, you also jeopardize the reputation and license of your broker.  
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Unit 4, Segment 1: Introductions

	
	

	Learning Objectives

50 minutes total for 
this Unit. 
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	Learning Objectives 

Review the learning objectives of this Unit:

At the conclusion of this Unit, participants will be able to:

· Define the applicable antitrust laws.  


· Describe how the antitrust laws affect the practice of real estate.


· Explain the risks associated with violation of the antitrust laws. 


· Recognize situations that can increase risk and liability for salespersons and brokers for violations of the antitrust laws.



	Introductory Illustration

1 min


	Chances are you spent about 10 minutes learning about antitrust in your prelicensure classes.  And then promptly forgot it after your licensing exam. Right?

Maybe you’ve heard more about antitrust in the past several years in relationship to the Department of Justice lawsuit against the National Association of REALTORS®.  If you’ll recall, that primarily dealt with MLSs and IDXs. 

But how do the federal and state antitrust laws affect your everyday real estate practice?  How do they affect your relationship with your state and local REALTOR® associations?  What risks are associated with antitrust and real estate?  This Unit will provide insight into how these laws affect the practice of real estate and how to protect you and your business from potential antitrust claims. 


	Icebreaker

5 min for activity plus 5 minutes for debrief

Debrief the mini-quiz.  Make sure to explain that we will go into details about these types of activities in this Unit. 
	Scenarios
Q 1:  Several association leaders remained at the restaurant bar after an association function and agreed that they would raise their commission rates beginning the first of the month.  Is this a possible antitrust violation?

Yes.  Not only could the individual REALTORS® and brokers involved be prosecuted but so could their association. 

Q 2:  At a broker’s breakfast, brokers of the three largest firms in the area decided they would all offer a 40% split to cooperating brokers in the MLS.  Is this a possible antitrust violation? 

Yes.  Although individual brokers/firms can establish their own policies regarding commission splits, competing brokers cannot decide together to “fix prices” which is what this arrangement would be. 

Q 3:  A group of REALTORS® from different firms met for an MLS meeting to discuss proposed policy revisions.  A discussion about a new firm that was a “limited service” firm was held.  Several of the brokers decided they wouldn’t show this firm’s listings.  Is this a potential antitrust violation?

Yes.  Again, here we have competitors meeting and collectively deciding to restrain the trade of another competitor.  This is another example of a group boycott. 

[Adapted from Arizona REALTOR® Digest, May 2004. Vol. 26. No. 4]


Unit 4, Segment 2: Federal Antitrust Law

	Federal Antitrust Law

3 minutes

Student manual pg 102
	Antitrust laws were created to protect the public from unscrupulous business practices that unreasonably deprived consumers of the benefits of competition, resulting in higher prices or inferior goods or services.  
These laws were also enacted with the underlying belief that competition is good for the economy and society.  The antitrust laws prohibit certain business practices in general terms and allow the court system to decide the legality or illegality of individual cases based on the actual facts.  [Real Estate Agent’s Field Guide]

The nature of real estate practice, as it exists today anyway, makes brokers susceptible to antitrust challenges.  Because our industry is based on competition and cooperation with our own competitors there are ample opportunities for antitrust misconduct – intentional or otherwise. [Antitrust and the Real Estate Brokerage Firm]

The basic objective of the federal antitrust laws is: to protect the process of competition for the benefit of consumers, making sure there are strong incentives for businesses to operate efficiently, keep prices down, and keep quality up. [FTC Guide to the Antitrust Laws]. 

In this Unit we will only discuss the Sherman Antitrust Act and the Arizona Uniform State Antitrust Act. 




Unit 4, Segment 3: The Sherman Antitrust Act

	The Sherman Act

4 minutes

NOTE to Instructor:  There is an illustration in the student guide to explain how this business trust concept worked.  It has not been reproduced here. 


Per Se Offenses

Total of 20 minutes for discussion of per se offenses

Per se offenses defined

This is included more as a visual and to show where the language came from.  There is no need to go into any of it other than what is already noted.  

Price Fixing
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Agents’ Risk Reduction Tips

Brokers’ Risk Reduction Tips

NOTE to instructor:  Most of the following information is presented in a table structure in the participants’ guides.  The language in italics is for you to “flesh out” the points. 

Words or Phrases to Avoid

Bid Rigging

Risk Reduction Tip

Horizontal Agreements

Risk Reduction Tips

Group Boycott

Agents’ Risk Reduction Tips

Brokers’ Risk Reduction Tips

Words or Phrases to Avoid

Tying Arrangements

Conclusion and Review


	The Sherman Act is the foundation of federal antitrust law.

· The Sherman Act was named for Senator John Sherman from Ohio.


· The term “antitrust” was used because original intent of act was to prohibit the creation of business trusts.  Business trusts are created when the shareholders of all companies in a specific industry transfer all their shares to a separate board of trustees.  In exchange they receive dividend-paying certificates.  The board of trustees then manages ALL of the companies, thus minimizing if not outright eliminating competition within that industry.  Trusts were corporate holding companies that, by 1888, had created vast monopolies of most of the US manufacturing and mining industries.  The most well-known trusts were John D. Rockefeller’s Oil Trust (Standard Oil of New Jersey), the Tobacco Trust, and J.P. Morgan’s Steel Trust (U.S. Steel Corporation.  [thefreedictionary.com]

The Sherman Act outlaws “every contract, combination, or conspiracy in restraint of trade,” as well as any “monopolization, attempted monopolization, or conspiracy or combination to monopolize.” 

It prohibits any agreement that has the effect of restraining trade, including conspiracies. 

· The Sherman Act prohibits monopolies.


· The Sherman Act prohibits unreasonable restraint of trade. 
A key word from above is unreasonable.  Not every restraint of trade is expressly prohibited – only those that are unreasonable. For example, an agreement between two individuals to create a partnership restrains trade – but not unreasonably so. 

The Sherman Act sets forth two elements for a Section 1 violation: 
(1) a contract, combination or conspiracy that 
(2) restrains trade.  

How is a conspiracy defined?

A conspiracy occurs when two or more businesses enter into an agreement that restrains trade.  

According to the United States Department of Justice Antitrust Manual, the most common violations and those most likely to be prosecuted criminally fall under Section 1and are for price fixing, bid rigging, and territorial or customer allocation among competitors (“horizontal agreements”). 

Per se Offenses

Some actions are so harmful to competition that they are almost always illegal. These actions include 

arrangements between competitors to: 

· Fix prices.

· Rig bids.

· Divide markets (horizontal agreements).

· Boycott as a group.

· Enter into tying arrangements.

For additional information, see United States v. Topco Associates, Inc., 405 U.S. 596 (1972)
These have been determined by the U.S. Supreme Court as per se violations.  

What exactly is a per se violation?

Per se violations are those that are so egregious that they are assumed to be antitrust violations without further evidence.  In real estate, certain acts of an agent or a broker may be considered per se offenses if they have been deemed to be anticompetitive to the point that no proof of the anticompetitive nature is required – only proof that the defendant committed the act. [Per se Offenses in Antitrust Actions for the Real Estate Business.]

The following citation from the U.S. Supreme Court identifies those practices that are per se offenses:

U.S. Supreme Court

NORTHERN PAC. R. CO. v. UNITED STATES, 356 U.S. 1 (1958) 

356 U.S. 1 

NORTHERN PACIFIC RAILWAY CO. ET AL. v. UNITED STATES. 
APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE WESTERN DISTRICT OF 
WASHINGTON. No. 59. 
Argued January 7-8, 1958. 
Decided March 10, 1958.

However, there are certain agreements or practices which because of their pernicious effect on competition and lack of any redeeming virtue are conclusively presumed to be unreasonable and therefore illegal without elaborate inquiry as to the precise harm they have caused or the business excuse for their use. This principle of per se unreasonableness not only makes the type of restraints which are proscribed by the Sherman Act more certain to the benefit of everyone concerned, but it also avoids the necessity for an incredibly complicated and prolonged economic investigation into the entire history of the industry involved, as well as related industries, in an effort to determine at large whether a particular restraint has been unreasonable - an inquiry so often wholly fruitless when undertaken. Among the practices which the courts have heretofore deemed to be unlawful in and of themselves are price fixing, United States v. Socony-Vacuum Oil Co., 310 U.S. 150, 210 ; division of markets, United States v. Addyston Pipe & Steel Co., 85 F. 271, aff'd, 175 U.S. 211 ; group boycotts, Fashion Originators' Guild v. Federal Trade Comm'n, 312 U.S. 457 ; and tying arrangements, International Salt Co. v. United States, 332 U.S. 392 . 

What are some examples of real estate-specific per se offenses? 

The government has identified per se offenses in real estate to include commission fixing, setting co-op splits, boycotting competitors for any reason, or setting “standard” time frames for listing contracts.  

Real estate licensees need to know that if accused of a per se violation, they cannot present a defense that their actions did not damage another or were not in restraint of trade, they can only defend whether or not they committed the offense.  [Per Se Antitrust Actions in the Real Estate Brokerage Business]

Restraints not deemed per se violations are reviewed under the “Rule of Reason” – a balancing act that weighs both the pro- and anti-competitive nature of the antitrust action.  If the pro-competitive outweighs the anti-competitive, the action is deemed not an antitrust offense. 
Price Fixing:  

Price fixing is a per se violation of Sherman and is defined as the practice of establishing prices between and among competitors for a product or service rather than letting the marker determine the price.  
Price fixing is the most serious example of a per se violation under the Sherman Act. Under the act, it is immaterial whether the fixed prices are set at a maximum price, a minimum price, the actual cost, or the fair market price. It is also immaterial under the law whether the fixed price is reasonable.

All horizontal and vertical price-fixing agreements are illegal per se.  Horizontal price-fixing agreements include agreements among sellers to establish maximum or minimum prices on certain goods or services. This can also include competitors' changing their prices simultaneously in some circumstances. [Sherman Antitrust Act – Price Fixing]

Antitrust laws prohibit competing brokers from talking about their commission rates or level of commissions they offer competing brokers.  This information is available on the MLS but discussing it in person could be construed as being antitrust.  [The Real Estate Agent’s Field Guide.]  

In real estate, to avoid the appearance of price fixing, brokers and agents from competing firms should never discuss their commission rates.  (Brokers and licensees that work for the same company can, of course, discuss commission rates.)  Competing brokers can discuss the commission split in a cooperative sale. 
Brokers must independently determine the commission rates or fees for their firm. 

Commissions or rates of commission must be negotiable.  “It is a violation of state and federal antitrust laws for brokers to set uniform commission rates.”  [Real Estate Principles.]


The example above is courtesy the Tucson Association of REALTORS® Listing Agreement. 

Agents’ Risk Reduction Tips

Many of the tips for agents also apply to brokers and vice versa.  Ask the participants how many of their firms have discussions about antitrust risk reduction?  Did we miss anything on our lists? 

· Do use language that clearly informs the consumer that commissions or fees charged are what your firm charges.  Do not compare them to any other firms’ fees. 


· Do be careful in written communication with individuals outside your firm when discussing rates, commissions, etc.

· Do NOT use forms with pre-printed commission rates.


· Do NOT use forms with pre-printed listing periods. 


· Do NOT use forms with automatic renewal clauses. 


· Do NOT discuss your firm’s commission structure with competitors.


· Do NOT have conversations regarding firm’s commission or fee structure unless you know with whom you are speaking.  Be especially careful on Social Media sites. 

Brokers’ Risk Reduction Tips

· Do establish company’s fees, splits, listing terms independently by analyzing market conditions, transaction costs, income potential, etc.


· Do document this analysis by use of a spreadsheet, memo, etc.


· Do discuss potential changes in fees, splits, etc. with your attorney prior to implementing.  


· Do document this discussion and keep in a secure location to protect attorney-client privilege.


· Avoid even informal conversations with competitors about fees. 


· Do monitor agents’ compliance with company’s antitrust policies. 


· Do train agents on antitrust laws and the importance of not discussing pricing and commission with competitors.


· Do develop a written antitrust policy that is distributed to all agents.  Have each agent sign a document stating that they received a copy and keep that document in a secure file. 


· Do teach agents to emphasize their positive qualities and the positive qualities of their firm rather than making negative remarks about a competitor. 


· Do NOT agree with another broker, either explicitly or implicitly to charge sellers a certain commission amount.  


· Do NOT discuss your business model or practices at any place, time or circumstance with your competitors.  This includes casual meetings in restaurants, on the golf course, at church, etc.  Be especially mindful to avoid “hallway” conversations or sidebar discussions at your association’s meetings. 

Ask the class if there are other “Don’t” actions to be added in regard to brokers and price fixing. 

Words or Phrases to Avoid

· Going rate.

· Normal fee.

· Standard commission.

· Recommended commission/rate.

· Prevailing commission/rate.

· This is the rate that everyone charges. . .
· The MLS won’t accept less than X days listings.

· The Board’s rule on commissions is. . .
· X is the standard rate for our area. . .

Bid Rigging

Bid rigging is a way that conspiring competitors raise prices where purchasers acquire goods or services by soliciting competing bids.  Bid rigging occurs when competitors agree in advance who will submit the winning bid on a contract that has been offered through a competitive bidding process.  

Brokers’ and Agents’ Risk Reduction Tip

· Do NOT become involved in agreements that suppress or restrain competition.  Be especially careful when competitors approach you to work together in a non-competitive manner. 

Horizontal Agreements/Allocation of Customers or Markets

What is an example of a real estate-related horizontal agreement/allocation of market?

In real estate, an allocation of customers or markets involves an agreement between brokers to divide their markets geographically, by price, type of property, neighborhood, etc. and not compete with each other.  

Why is this considered to be anti-competitive?

This is considered to be anti-competitive because the participants conspire to establish dominance in a market.  This is not the same as specializing in a market segment (e.g., “historical” properties). 

It’s important that you notice the theme of market dominance that is threaded throughout all discussions of antitrust.  This is a critical component of antitrust. 

Brokers’ and Agents’ Risk Reduction Tips

· Do document your decision to specialize with appropriate supporting materials such as marketing or demographic data.

· Do NOT agree with another broker or agent to divide or allocate territories or markets. 

Group Boycott

A group boycott occurs when two or more entities conspire to not work with a third entity or to cooperate on less favorable terms in such a way as to reduce competition or injure the third entity.  

Why would these actions be possible Sherman Act violations?

These agreements may be anticompetitive and may violate the Sherman Act because they can result in the elimination of competition or a reduction in the number of participants entering the market to compete with existing participants.  Boycotts that are created by groups with market power and that are designed to eliminate a competitor or to force that competitor to agree to a group standard are per se illegal.  Generally, most courts have found that horizontal boycotts, but not vertical boycotts, are per se illegal.  [Sherman Antitrust Act – Boycotts]

Agents’ Risk Reduction Tips

· Do use positive language to emphasize your firm’s experience or your personal expertise. 


· Do NOT discuss your firm’s business practices with competitors. 

Brokers’ Risk Reduction Tips

· Do make decisions to work or not work with another business on your own using your firm’s goals, experiences, expectations, etc. 


· Do NOT discuss one broker’s business practice with other brokers. 


· Do NOT agree with another broker to boycott or not use another entity. 

Words or Phrases to Avoid

· “Before you decide to work with X firm, you need to know that nobody works on their listings.”


· “That other firm isn’t very professional.  They allow part time agents.” 


· “If we reduce the commission rate on your listing none of the other salespeople will show it.” 


· “We don’t worry about Mary Smith.  We just don’t show her listings.”


· “Something has to be done about Larry’s company.  Nobody can charge a flat rate like that and make a living.”


Tie-In Arrangements (or Tying Arrangements) 

A tie-in arrangement is an agreement to sell one product, but only on the condition that the buyers also purchase a different (or tied) product.  The tied product is usually less desirable or unique than the other product.  

Why might these types of arrangements be considered in restraint of trade?

These agreements are considered in restraint of trade because the buyer is giving up his choice of the tied product in order to purchase the tying product. 

What is an example of a real estate-specific tying arrangement?

One real estate example would be when a party is required to use the broker’s services to purchase a new property as a condition of a listing agreement.  

One source explains, when a seller conditions the sale of one product on the purchase of another product, the seller has set up a TYING ARRANGEMENT, which calls for close legal scrutiny.  This situation generally occurs with related products, such as a printer and paper.  In that example, the seller only sells a certain printer (the tying product) to consumers if they agree to buy all their printer paper (the tied product) from that seller.

Tying arrangements are closely scrutinized because they exploit market power in one product to expand market power in another product. 

The result of tying arrangements is to reduce the choices for the buyer and exclude competitors.  Such arrangements are per se illegal if the seller has considerable economic power in the tying product and affects a substantial amount of interstate commerce in the tied product.  If the seller does not have economic power in the tying product market, the tying arrangement is judged by the Rule of Reason.  A seller is considered to have economic power if it occupies a dominant position in the market, its product is advantaged over other competing products as a result of the tying, or a substantial number of consumers has accepted the tying arrangement (evidencing the seller's economic power in the market).  [Sherman Antitrust Act – Tying Arrangements]

Conclusion and Review:

· Arizona licensees are subject to the Sherman Act. 


· Several antitrust activities are identified as per se offenses. 


· Per se offenses include: price fixing and bid rigging, group boycott, horizontal agreements/allocation of customers or market, and tying-in arrangements.


· To protect yourself and your firm, do not agree with another agent or broker to: 

· Fix commission rates or fees

· Fix coop splits

· Not cooperate or work with another brokerage

· Divide or allocate a “territory” 
Are there any questions?

Some states, including Arizona, have additional antitrust statutes.  The next segment will discuss the Arizona Antitrust Statute. 




Unit 4, Segment 4: Arizona Antitrust Law

	Arizona Antitrust Law

5 min total
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Short Name of the Arizona Act

A.R.S. §44-1402

A.R.S. §44-1403

Conclusion and Review
	Arizona Antitrust Law

Arizona, like most states, has a state antitrust law.  Arizona’s statute mirrors federal antitrust law.  Arizona’s antitrust law is found in A.R.S. (Arizona Revised Statutes) §44-1402.  This is found in A.R.S. Title 44, Trade and Commerce, Chapter 10 Competition and Competitive Practices, Article 1 – Uniform State Antitrust Act.  

The Arizona antitrust act is commonly cited as the uniform state antitrust act.  (A.R.S. §44-1413)

A.R.S. §44-1402 provides that:

“[a] contract, combination or conspiracy between two or more persons in restraint of, or to monopolize, trade or commerce, any part of which is within this state, is unlawful. “

A.R.S. §44-103 provides that: 

The establishment, maintenance or use of a monopoly or an attempt to establish a monopoly of trade or commerce, any part of which is within this state, by any person for the purpose of excluding competition or controlling, fixing or maintaining prices is unlawful. 

Ask:  What are some similarities between the Sherman Act and the Arizona Uniform State Antitrust Act?

Lead a very brief discussion about the similarities between the Sherman Antitrust Act and the Arizona Uniform State Antitrust Act.  For example, do the participants see the commonalities?  Do they see any differences?  How/would the Arizona law impact their business differently?  Basically, the laws are identical and shouldn’t impact the real estate business differently – with one exception.  The Arizona Act applies specifically to an action that takes place wholly or in part in Arizona.  Any additional differences will be seen in the enforcement and penalties – which will be discussed in Segment 6. 

Real estate licensees may be charged with either a state or federal violation of an antitrust act – or both. 

Conclusion and Review

The Arizona Uniform State Antitrust Act is modeled after the federal antitrust acts.  The Risk Reduction Tips offered under the segment on the Sherman Act also apply to the Arizona Uniform State Antitrust Act. 

Any questions?


	Associations, REALTORS® and Antitrust Law

5 min
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Conclusion and Review


	Unit 4, Segment 5:  REALTORS® and Antitrust Law

Associations, REALTORS® and Antitrust Law

· Because REALTOR® associations and other, similar trade associations are groups of competitors who promote their common interests; they are particularly vulnerable to allegations of antitrust activities. 

· MLSs, REALTOR® associations and other trade or professional organizations are not permitted to set fees or commission splits.  

In United States vs. National Association of Real Estate Boards the Supreme Court decided that mandatory fee schedules created and enforced by a real estate board violated the Sherman Act. 

NAR’s MLS Policy provides: Boards and associations of REALTORS® and their MLSs shall not: “Fix, control, recommend, or suggest the commissions or fees charged for real estate brokerage services. (Interpretation 14).  

NAR’s MLS Policy also states: Boards and associations of REALTORS® and their MLSs shall not: “Fix, control, recommend, or suggest the cooperative compensation offered by listing brokers to potential cooperating brokers.”  [NAR Handbook on Multiple Listing Policy]

NAR takes antitrust so seriously that they require published notices concerning the negotiability of compensation for services to a client and between cooperating brokers.
Section 18 Compilation of Current Listing Information (Policy Statement 7.39)

Any compilation of current listing information shall display the following notice in a conspicuous manner:

Notice to Association Members

Under the long-established policy of this association, the (state) association of Realtors®, and the National Association of Realtors®:

1. The broker’s compensation for services rendered in respect to any listing is solely a matter of negotiation between the broker and his or her client, and is not fixed, controlled, recommended, or maintained by any persons not a party to the listing agreement.

2. The compensation paid by a listing broker to a cooperating broker in respect to any listing is established by the listing broker and is not fixed, controlled, recommended, or maintained by any persons other than the listing broker. (Amended 4/92)

In addition, it is recommended that all associations publish this notice to their general membership at least annually. Every association operating a multiple listing service is required to certify to the National Association that the notice to association members concerning the negotiability of brokerage commissions, sub agency compensation, and compensation to buyer’s agents has been reproduced in their compilation of current listing information. Further, associations that do not operate an MLS shall publish the notice to association members in their newsletter or other vehicle for membership information dissemination and shall so certify to the National Association. (Amended 11/88) 

Brokers’ and Agents’ Risk Reduction Tips

· Avoid any discussions of commission rates, pricing, listing policies, or other business practices before, during or after meetings of your REALTOR® association or MLS.  This includes committee meetings and informal meetings that often occur during breaks and in hallways and parking lots.

· If such a discussion starts a REALTOR® or broker should immediately suggest that the topic be changed immediately and if not successful in doing so, should promptly leave the meeting. 


· If minutes are being taken, the REALTOR® or broker should insist that this departure is noted for record.  These minutes could come in handy if the association or its members are charged with an antitrust violation. [Antitrust and the Real Estate Brokerage Firm]
Conclusion and Review

Members of REALTOR® Associations and/or the MLS should exercise caution when entering discussions of business practices, fees or commissions at association meetings.  Such discussion, even with no apparent intent to commit an antitrust action, can be misunderstood and construed as a Sherman Act violation. 

Are there any questions?




Unit 4, Segment 6: Enforcement and Penalties

	Enforcement and Penalties

10 mins total

Federal Enforcement and Penalties
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Arizona Enforcement and Penalties

Conclusion and Review
	Federal Enforcement and Penalties

There are three main ways in which the federal antitrust laws are enforced:  

1. Criminal and civil enforcement actions which are brought by the Antitrust Division of the Department of Justice (DOJ). 


2. Civil enforcement actions brought by the Federal Trade Commission. 


3. Lawsuits brought by private parties asserting damage claims.

The DOJ often works with the FBI and other investigative agencies.  Authorized wire taps, secret recordings of meetings, etc., may all be used to obtain evidence 

The San Francisco Field Office of the Department of Justice is responsible for Arizona.  The Field Office can be contacted at: 

San Francisco Field Office

Antitrust Division, U.S. Dept. of Justice

450 Golden Gate Avenue, Room 10-0101

Box 36046

San Francisco, CA 94102-3478

415-436-6660

According to the Department of Justice’s Antitrust Primer:
· Violation of the Sherman Act is a felony punishable by a fine of up to $10 million for corporations and a fine of up to $350,000- or 3-years imprisonment (or both) for individuals – if the offense was committed before June 22,2004. 
· For offenses committed after June 22, 2004 – the maximum fine is $100 million for corporations  and $1 million for individuals; maximum Sherman Act jail sentence is 10 years.


· In some instances, the maximum potential fine may be increased to 2x the gain (or loss) involved.


· Additional charges may be filed for collusion among competitors – including mail or wire fraud statutes, false statements statute, or other federal felony statutes – all of which the Antitrust Division prosecutes. 


· In addition to a criminal sentence, corporations or individuals convicted of a Sherman Act violation may be ordered to make restitution.  Victims of bid-rigging and price-fixing conspiracies may also seek civil recovery of up to 3x the amount of damages they suffered. 

Scenario
Do this as a class activity.  Do not break them into groups.  
John, Susan, and Bill are all real estate brokers; they entered into an agreement to rig bids on foreclosure auctions.  They were found guilty under the Sherman Act.  One of the banks that held the mortgage on one of the properties suffered a $90,000 loss because of their actions.  If the bank brings a civil suit against the three conspiring brokers, what can it expect to recover?  


(a) Nothing. Civil suits can’t be brought for damages resulting from Sherman Action violations.


(b) Only $90,000 – the actual amount of damages.


(c) Actual damages plus fees and costs.


(d) Three times the damages plus fees and costs. ($270,000+plus costs/fees)

[Adapted from Modern Real Estate Practice in Pennsylvania]

Arizona Enforcement and Penalties

As with most states, the Arizona Attorney General’s office is responsible for enforcing the Arizona Uniform State Antitrust Act. (A.R.S. §44-1406)
A.R.S. §44-1407 – Civil penalty and injunctive enforcement.  

The attorney general or a county attorney with the permission or at the request of the attorney general may bring an action for appropriate injunctive or other equitable relief and civil penalties and as determined by the court, taxable costs, such other fees and expenses reasonably incurred and reasonable attorney fees, in the name of the state for a violation of this article. The court may assess for the benefit of the state a civil penalty of not more than one hundred fifty thousand dollars for each violation of this article. 

If found guilty of the Arizona Uniform State Antitrust Act, the individual or entity may be fined a civil penalty of up to $150,000 for each violation.  

A.R.S. §44-1408 (B) – Damages; injunctive relief.  

A person threatened with injury or injured in his business or property by a violation of this article may bring an action for appropriate injunctive or other equitable relief, damages sustained and, as determined by the court, taxable costs and reasonable attorney's fees. If the trier of fact finds that the violation is flagrant, it shall increase recovery to an amount not in excess of three times the damages sustained. 

Additionally, an injured party may sue for damages.  If the court finds a “flagrant” antitrust violation, it can award treble damages.  A specific court case, Western Waste Serv. Sys. v. Superior Court defined flagrant as conduct that is shocking, outrageous or outstandingly bad. 

Conclusion and Review

· If found guilty of a Sherman antitrust violation criminal and civil penalties apply. 


· If civil, the violator may be liable for 3x the plaintiff’s actual damages plus reasonable attorney fees and court costs.


· If criminal, fines, prison terms and court supervision of the defendant’s business for as long as 10 years.


· Similar penalties apply for violation of the Arizona Uniform State Antitrust Act. 

Any questions?




Unit 4, Segment 7: Unit Conclusion

	Unit Conclusion

2 minutes
	Real estate licensees need to be aware that, as with many other court cases, the outcome of an antitrust case may not rely solely on the facts but more on what the judge or jury believe happened.  Most antitrust conspiracies are inferred from the actions of competitors.  [Antitrust and the Real Estate Brokerage Firm]

To prevent antitrust allegations, real estate salespersons and brokers must make business decisions independently of their competitors; they must avoid situations – such as “hallway” conversations with competitors – that may be misconstrued. 

Any questions?
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Unit 4:  Lead-based Paint Disclosure

· Required in transactions involving properties constructed prior to 1978.

· Before the buyer is obligated under any contract to purchase the property, the seller must:

· Provide the lead hazard pamphlet.

· Disclose any information concerning known hazards.

· Provide any available records or reports concerning lead-based paint. 

· Permit the buyers with an opportunity to conduct a lead-based paint risk assessment or inspection.

· Contracts on homes constructed before 1978 must contain certain language and disclosures to satisfy the statutory requirements.  The AAR Disclosure of Information on Lead-based Paint Hazards form may be used for this purpose.

What specific risks are addressed by the LBP Disclosure?

· Regulatory sanctions

· Possible criminal sanctions
Can the LBP Disclosure be completed after contract acceptance?

Yes, although it is always best to provide the buyer with the disclosure before a contract is executed, if at all possible.  This issue is addressed by HUD and the EPA in Part III of the Interpretive Guidance for the Real Estate Community on the Requirements for Disclosure of Information Concerning Lead-based Paint in Housing.  The Interpretive Guidance confirms the disclosure information can be provided to the buyer after contract acceptance if the buyer has the unilateral right to cancel the contract after receipt of the disclosures.

Is the use of MLS electronic lead-based paint disclosures acceptable?

Yes, the EPA has indicated this is acceptable as long as:

· The buyer receives and signs the completed lead-based paint disclosure form “before the point of obligation”; and

· The buyer’s agent obtains a copy of the original disclosure form signed by the seller from the listing broker and attaches it to the form signed by the buyer.  The two forms must “add up” to a single completed form for the file.  In other words, it is permissible to get it signed in this manner but the brokers must still have a complete disclosure in the file signed by both parties.

What are the penalties for violation?

There are procedures to determine the appropriate enforcement response outlined in the

 Guidelines for Assessments of Civil Penalties for Violations of the Disclosure Rule.  No 

warnings will be given; immediate civil penalties will be issued for violations.  In addition, a 

person who knowingly or willfully violates this law can be subject to criminal sanctions, 

including imprisonment for up to one year and criminal fines of $25,000 for each day of 

violation.

What properties are exempt from the LBP disclosure requirements?

· Property constructed after 1978

· Housing for elderly (retirement communities composed of persons over the age of 62) or disabled housing unless a child under the age of six will reside therein

· Foreclosure transactions

· Short-term leases (100 days or less where no renewal or extension can occur)

· Lease renewals where the disclosures were previously made and no new information since the initial disclosure was provided

· Purchase, sale or servicing of mortgages

· Sale or lease of zero-bedroom dwellings

Appendix

Definitions – Match Game

Directions to presenter:

1. This game has been set up for the groups to match the definition with the word.  Use groups of no more than eight. 

2. Prior to arrival at the site, photocopy the definitions document single-sided for the approximate number of groups you will have.  Always make extras!

3. For each group you will have:

a. Cut the table between the columns (words and definitions).

b. Cut the table again so that the words are separated from the definitions.

c. Paper clip the words together and paperclip the definitions.

4. Break the class into their groups. 

5. Give each group one set of words and one set of definitions.  Instruct them NOT to take them apart until you say “Begin” (or something like that)

6. Explain what you are asking them to do:  Match the word with the definition. 

7. Further explain that as soon as they think they have the words and definitions matched correctly to shout EUREKA or something like that.  (If you have horns or bells, use them – but voices are okay) and when someone does, everyone else needs to stop working immediately.  This is the tricky part of the facilitation.  The other groups, being competitive, want to keep on working just in case the first group is wrong. Like in bingo, have the group who thinks they are done read off the words and the definitions.  If they are correct, the game is over.  If they have missed a definition, the game starts again.  (For this set of matching it shouldn’t take too long and should be correct the first time around.)

8. After the words and definitions have been correctly matched, have the participants go back to their seats and review the definitions to ensure comprehension. 

Instructions:  
Match the following 8 words to the correct definition

Affiliated Business Arrangement

Associate

Federally Related Mortgaqe Loan

Person

Referral

Settlement Services
Thing of Value

Title Company



	Affiliated Business Arrangement
	Where a person (or an associate) who is in a position to refer business incident to or a part of a real estate settlement service involving a federally related mortgage loan has either an affiliate relationship with or a direct or an ownership interest of more than 1 percent in a provider of settlement services; and directly or indirectly refers business to that provider or affirmatively influences the selection of that provider.
  

	Associate
	Someone who has one or more of the following relationships with a person in a position to refer settlement business: (A) a spouse, parent, or child of such person; (B) a corporation or business entity that controls, is controlled by, or is under common control with such person; (C) an employer, officer, director, partner, franchisor, or franchisee of such person; or (D) anyone who has an agreement, arrangement, or understanding, with such person, the purpose or substantial effect of which is to enable the person in a position to refer settlement business to benefit financially from the referrals of such business.


	Person
	Includes individuals, corporations, associations, partnerships, and trusts.


	Referral
	Includes any oral or written action directed to a person which has the effect of affirmatively influencing the selection by any person of a provider of a settlement service or business incident to or part of a settlement service when such person will pay for such settlement service or business incident thereto or pay a charge attributable in whole or in part to such settlement service of business.  This also occurs whenever a person paying for a settlement service or business incident thereof is required to use a particular provider of a settlement service or business incident thereto.


	Thing of value
	Includes any payment, advance, funds, loan, service, or other consideration


	Title company
	Means any institution which is qualified to issue title insurance, directly or through its agents, and also refers to any duly authorized agent of a title company.  


	Federally related mortgage loan
	Includes any loan (other than temporary financing such as a construction loan) which – (A) is secured by a first or subordinate lien on residential real property (including individual units of condominiums and cooperatives) designed principally for the occupancy of from one to four families, including any such secured loan, the proceeds of which are used to prepay or pay off an existing loan secured by the same property; and (B)(i) is made in whole or in part by any lender the deposits or accounts of which are insured by any agency of the Federal Government, or is made in whole or in part by any lender which is regulated by any agency of the Federal Government, or (ii) is made in whole or in part, or insured, guaranteed, supplemented, or assisted in any way, by the Secretary or any other officer or agency of the Federal Government or under or in connection with a housing or urban development program administered by the Secretary or a housing or related program administered by any other such officer or agency; or (iii) is intended to be sold by the originating lender to the Federal National Mortgage Association, the Government National Mortgage Association, the Federal Home Loan Mortgage Corporation, or a financial institution from which it is to be purchased by the Federal Home Loan Mortgage Corporation; or (iv) is made in whole or in part by any ``creditor'', as defined in section 1602(f) of title 15, who makes or invests in residential real estate loans aggregating more than $1,000,000 per year, except that for the purpose of this chapter, the term ``creditor'' does not include any agency or instrumentality of any State.


	Settlement services
	Includes any service provided in connection with a real estate transaction including, but not limited to title searches, title examinations, the provision of title certificates, title insurance, services rendered by an attorney, the preparation of documents, property surveys, the rendering of credit reports or appraisals, pest and fungus inspections, services rendered by a real estate agent or broker, the origination of a federally related mortgage loan (including, but not limited to, the taking of loan applications, loan processing, and the underwriting and funding of loans), and the handling of the processing, and closing or settlement.  



Activity – Role Play (Instructor Version)
“How to avoid potential antitrust discussions with a client”

Request two volunteers: One will be a listing agent, the other the selling client.

LA = Listing agent

SC = selling client

Role Play 1

LA:  Hi, _______. Thank you for setting aside some time to finalize our discussion about my firm representing you to sell your home.  I hope you had enough time to review the paperwork I sent over yesterday.

SC:  Thanks for coming over. Yes, I had time to review the paperwork and I have some questions for you.  I noticed that your commission rate is 8%.  You know I am trying to sell this house to buy a larger one for my family and that you are taking money away from me and my kids.  Can’t you reduce your commission?

LA:  No, sorry this is the rate that every firm charges and no one else in the MLS will show your house unless the commission is 8%.  


Instructor: Say “Stop.”

Instructor asks the following questions:

Q1:
Do you see a problem with anything that was said? 

You should. The listing agent indicated that there is an agreed upon, standard rate.  That may be a price fixing antitrust red flag.  

Q2:
What should the listing agent have said?  Give the class an opportunity to discuss.  Below are two examples of what we are looking for. 

The agent should have said the commission rate is what his (or her firm charges).  And then further explored with the client the services that that he/she or the firm offers to justify the commission. (e.g., I have a marketing plan that gets results.” “The firm has been in business for X years and successfully serviced our clients with the highest professionalism. We choose to charge 8% and out clients have chosen to pay 8% because of the service provided. 

Start with the Role Play again.

SC:  Well, another firm – Joe’s firm – has talked to me and they will only charge me 4%.  What’s up with that huge difference?

LA:  Before you decide to list with Joe’s firm, you should know that because they are a “discount” broker, other members of the association won’t show their listings. 


Instructor: Say “Stop.”

Instructor asks the following questions:

Q1:
Do you see a problem with anything that was said?

You should. The listing agent has possibly indicated a boycott – where members of the local association have decided to not work with an alternative business model broker.  The listing agent may also have committed an ethics violation (depending on the circumstances).  

Q2:
What should the listing agent have said?  Give the class an opportunity to discuss.  Below is an example of what we are looking for.

The agent should have said something like, “Yes, our company charges an 8% commission and Joe’s company charges 4% but as you compare rates, please be sure to compare services to get an apples-to-apples analysis.”  Or, “Thanks for your question and I appreciate what you are asking.  My interest is to help you achieve your goal by getting you the best price, in the shortest amount of time, with the least amount of problems.  Let me tell you how I do that.”  The agent needs to focus on the positive aspects of his business not anything related to the competitor. 

End of Role Play

Thank the volunteers and have them sit down.  If you have prizes available, make sure you reward them!

Activity – Student Role Play 
“How to avoid potential antitrust discussions with a client”
Thank you for volunteering!  One of you will be the listing agent (LA) and one will be the seller client (SC).  Have fun and improvise a little!    
Role Play #1

LA:  Hi, _______. Thank you for setting aside some time to finalize our discussion about my firm representing you to sell your home.  I hope you had enough time to review the paperwork I sent over yesterday.

SC:  Thanks for coming over. Yes, I had time to review the paperwork and I have some questions for you.  I noticed that your commission rate is 8%.  You know I am trying to sell this house to buy a larger one for my family and that you are taking money away from me and my kids.  Can’t you reduce your commission?

LA:  No, sorry this is the rate that every firm charges and no one else in the MLS will show your house unless the commission is 8%.  


 “Stop”

The instructor will ask the class some questions and will tell you when to go to the next role play.  

Role Play  #2

SC:  Well, another firm – Joe’s firm – has talked to me and they will only charge me 4%.  What’s up with that huge difference?

LA:  Before you decide to list with Joe’s firm, you should know that because they are a “discount” broker, other members of the association won’t show their listings. 


 “Stop”

The instructor will ask the class some questions.  Follow the instructor’s direction as to when to sit down.  Thank you for participating!
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It’s not unusual for a listing agent to have a favorite closing agent and want the buyer to close the transaction using that agent, along with the agent’s title insurance and settlement services. What many practitioners don’t realize, however, is that Section 9 of the Real Estate Settlement Procedures Act prohibits sellers from conditioning the home sale on the use of a specific title insurance company, and in fact violators can be subject to penalties, with the most -typical being a fine of up to three times the amount of the title insurance fee.

Here are three questions that can help you determine if you’re at risk of violating RESPA when it comes to the use of a closing agent.

1. What does “requiring” the buyer to use a particular title insurance company mean?

Section 1024.2 of RESPA says a “required use” exists when a person must use a particular provider of settlement services to have access to a distinct service or property, and the person will pay for (or pay a charge attributable in whole or in part to) the -settlement service.

However, it’s not considered a “required use” if the seller offers to pay the buyer’s title charges. So, if the seller agrees to pay for both the owner’s and lender’s title insurance policies, RESPA doesn’t consider the seller to be requiring the use of a particular title company. But if the seller insists, as a condition of sale, that the buyer pay for both the owner’s and the lender’s title insurance policies from a title company of the seller’s choice, then the seller would be in -violation of Section 9.

2. What if the seller requires that the transaction be closed by the seller’s preferred closing agent but allows the buyer to choose the title insurance company?

Section 9 prohibits the seller from requiring that title insurance be purchased from a particular company, but it doesn’t prohibit the seller from requiring the use of a particular closing agent (unless that closing agent is owned, in part, by the seller). Thus, a seller can require, as part of the sales contract, that an unaffiliated closing agent or lawyer be used to close the transaction.

3. Can the seller require that the owner’s title insurance policy, which the seller will pay for, be obtained from a particular company as long as the buyer, who is paying for the lender’s title policy, chooses the title company for the lender’s policy?

The short answer is yes. Buyers sometimes have complained that since the sellers have already had their title company perform the necessary title search and compiled the necessary documentation to issue an owner’s policy, if they go to an independent title company to obtain the lender’s policy, they’ll pay substantially more for that policy than if they use the sellers’ preferred title company. Buyers claim this economic incentive amounts to a “required use.” While the federal agencies have been silent on this point, several federal courts have opined that despite the economic disadvantage to the buyer of going to a title company other than the seller’s preferred provider, the buyer is free to go elsewhere, and therefore the seller’s actions do not violate Section 9 of RESPA.

The bottom line is, if sellers pay for both the owner’s and the lender’s title insurance policies, they can require the use of a preferred title company. If sellers pay for the owner’s policy, they may insist on choosing a preferred title provider, but buyers must be free to select their own title company on the lender’s policy (even if the cost of that lender’s policy is higher than the fees charged by the seller’s title company for the same policy). As for the settlement agent, Section 9 doesn’t prohibit sellers from requiring the use of a particular agent as long as the agent isn’t owned, in part, by the sellers. Make sure the language in the purchase contract makes clear that buyers, if they’re paying for the title policy, are free to select their own title insurance company.


"RESPA can't be any clearer when it comes to the giving or receiving of 'things of value' in exchange for the referral of business - it's illegal.  The message to the rest of the industry should be equally clear, we will not only investigate those who give, but those who receive kickbacks." 


Brian Montgomery, HUD's Assistant Secretary for Housing-Federal Housing Commissioner








What one thing directly influenced the enactment of the Federal Fair Housing Act?  Why do you think it was influential?





The answers we are looking for include:  


Civil Rights Movement, 


Assassination of Martin Luther King, Jr.  Martin Luther King was assassinated on April 4, 1968 and President Johnson used his assassination to push for the passage of the Federal Fair Housing Act prior to MLK’s funeral.  The Act was passed on 4/11/1968. 





The Moral:  


Practice safe speech by thinking before you speak. 	Diane Simpson, DREI
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